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Rate Regulation in California: Some Significant 
Problems Raised by the California 


Railroad Commission 
By JOSEPH C. SWIDLER 


sion has earned the reputation of 
being one of the most earnest and 
able public utility commissions in the 


Tax California Railroad Commis- 


country; one whose conclusions have 
been accorded considerable weight and 
prestige. Hence the opinion which it 
recently handed down in the Los Angles 
Gas & Electric Corporation case! assumes 
great importance, both for the novelty 
and the ingenuity of the doctrines enun- 
ciated and for the persuasive manner 
in which these doctrines are presented 
and supported.? In the belief that this 
opinion merits the attention of everyone 
interested in the development of public 
utility regulation, this paper is written. 
In this case the Commission, on its 
own motion, entered an order reducing 
by 9% the rates for gas charged by the 
Company. The proceeding grew out of a 
In re Los Angeles Gas & Electric Co., No. 23102, 35 


Cal. R. Cc. R. 443, decided November 24, 1930. 
? Commissioner Carr wrote the majority opinion on 


series of investigations by the Commis- 
sion, also on its own motion, into the 
rates charged by various utilities which 
appeared to be earning an excessive re- 
turn. In determining the central ques- 
tion of whether or not the return was ex- 
cessive a great many problems arose, not 
all of equal importance, not all equally 
emphasized in the opinion. Only the 
most important and focal of these issues 
—methods of valuation, overhead cost 
allowances, holding company fees, going 
concern value, obsolescent property, and 
the effect of lowered cost of money on 
the rate of return— will be discussed here. 


Fair Value and Investment Cost 


Few politico-economic problems have 
aroused so much controversy and dis- 
sension as the method of valuing public 
utility property for rate-making pur- 
behalf of four of the five commissioners, and Commis- 


sioner Decoto wrote a vigorous dissent. Together these 
opinions occupy 65 legal sized sheets. 
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poses; indeed, few problems have been of 
such enormous public consequence. The 
rule of Smyth v. Ames,’ that the rate- 
base must be predicated not on original 
cost of construction alone, but must 
take into consideration all other relevant 
factors, including ‘“‘the present as com- 
pared with the original cost of construc- 
tion,” has never been universally ac- 
cepted, notwithstanding that the rule 
has been affirmed by a long and un- 
broken series of majority opinions by 
the United States Supreme Court, opin- 
ions which differ among themselves only 
in the relative weight accorded the 
“present cost of construction.”? Most 
Commissions have found it expedient to 
conform to the fair value or federal rule, 
but they have done so with varying de- 
grees of grace and alacrity, and some- 
times only under judicial compulsion. 
The Massachusetts and California Com- 
missions remain unsubdued and rebel- 
lious still, contending for valuation based 
on investment cost. In spite of the 
tremendous difference in the results 
attained under these rules because of the 
sudden increase in price levels following 
the war, utilities in these two states 
have litigated the issue with surprising 
infrequency. This may be attributable 
in part to the prosperity of the utilities 
in these states.’ As a practical matter 
it is often impossible for an utility to 
charge the rates warranted under the 
federal rule, even if there were no formal 


3 Smyth v. Ames, 169 U.S. 466, 546 (1898). 

4For an extreme position see McCardle v. Indian- 
apolis Water Co., 272 U. S. 400 (1926) which has been 
interpreted as making spot reproduction the equivalent 
of fair value. A more moderate position is taken in 
most of the cases, both before and after the McCardle 
case; see, for example, Georgia Ry. & Power Co. v. 
Railroad Commission, 262 U. S. 625, 630 (1923); 
St. Louis & O'Fallon Ry. v. United States, 279 U. S. 
461 (1929). 

5 According to statistics of the California Commission, 
the fixed capital of gas and electric utilities in the state 
has grown from $468,688,407 to $1,185,372,478 in the 
decade 1918-1928; the aggregate par value of the stocks 


regulation whatever, because of the com- 
petition of substitute services and be- 
cause, in the case of power consumers, of 
the threat of private plants.6 Moreover, 
these two commissions have been fairly 
generous in the rate of return they have 
permitted the utilities to earn, 8% and 
9% being the rule rather than the ex- 
ception. The failure of the companies to 
insist before the courts on the constitu- 
tional right to a fair-value rate-base, 
since to litigate risked incurring the 
hostility of the commissions, is, then, 
a little less surprising than might at 
first appear. The companies in these 
states have felt that they fared virtually 
as well as those in fair-value states, and 
that there was little point in insisting on 
abstract rights. 

That the Los Angeles Gas & Electric 
Corporation, or other California compa- 
nies in the same position, will any longer 
acquiesce in the application of the in- 
vestment-cost rate-base is not so certain. 
One reason may be that, while in the 
past the authorized rates have tended to 
yield greater returns than the Commis- 
sion had anticipated, partly because of 
expanding volume and partly because of 
allowances for operating expenses in 
excess of actual requirements in the fu- 
ture, this increment will tend to disap- 
pear as a result of the business depression 
with consequent slowing up of expan- 
sion, closer estimation of allowances for 
operating expenses and, in general, the 


and bonds issued by them has.grown from $543,285,594 
to $1,123,658,757, the increase of $580,373,163 repre- 
senting $310,500,627 of bonds, $219,943,547 ofpreferred 
stock, $49,928,988 of common stock. 

6 The threat of municipal operation is another factor 
which may have had some effect. In the uncommon 
situation of a privately owned company competing in 
the same territory with a municipally owned plant, the 
direct competition may not be without effect. Thus, 
the Commission stated in the opinion in the instant case 
that the electric department of the Company, in compe- 
tition with Los Angeles’ municipally owned plant, had 
voluntarily requested permission to lower its rates to 
meet a reduction of rates by the municipal plant. 
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application of more refined techniques in 
adjusting rates to yield a given return. 
Other factors are the position of the 
Commission in regard to overhead con- 
struction allowances and the lowering of 
the rate of return, both of which will be 
discussed later. One additional element 
may be the psychological effect of re- 
ductions in profits, of declining revenues 
per dollar invested; areturn which might 
have been considered satisfactory before 
investors had become accustomed to a 
larger one may be entirely inadequate 
after investors have come to value, or 
perhaps have purchased their securities, 
on the basis of higher earnings. 

Precisely what did the Commission 
do in the Los Angeles Gas & Electric 
case? It is not strictly correct to say 
that it ignored the federal rule alto- 
gether; what it did was to determine 
the rate-base under each of the rules,’ 
and set rates calculated to yield a fair 
return on either base. Whether this 
concession to the fair-value rule repre- 
sents a genuine departure in Commission 
policy, or whether it was used merely to 
fortify the opinion against reversal by 
the courts, is difficult to say. Certainly 
the result would not have been different 
had the investment cost rate-base alone 
been used, and, just as certainly, no 
one who reads the opinion can question 
the deep antipathy of the Commission 
toward the federal rule. 

The method of arriving at the fair- 
value rate-base is one of the most 
significant aspects of the case. The 
Company had asked for a rate-base of 
about $95,000,000, based on hypotheti- 
cal cost of reproduction at current price 
levels. The Commission utterly re- 
jected this method of arriving at the 
cost of reproduction, pointing out that 


7 The fair value of the property, undepreciated, was 
found to be $65,500,000, and the investment cost 
$60,704,000, 


of the $35,000,000 spread between the 
investment cost and the Company’s 
estimate of reproduction cost, less than 
$6,000,000 was attributable to changes 
in price level. Instead the Commission 
merely “stepped up” the cost of those 
items which had appreciated in value 
since the time of construction, to con- 
form to present price levels. The Com- 
mission said: 


“It is one thing to attempt in a sane and 
reasonable way to estimate and give effect to 
changes in prices. It is quite another matter, 
because there is a change in price levels to 
devise and utilize formulas and methods for 
measuring its effect, which result in values 
and claims of value far in excess of what the 
property would have cost if current prices 
had prevailed during its entire life . . . 

“Regulatory bodies, such as this Com- 
mission, naturally prefer to deal with actuali- 
ties rather than theories and assumptions. 
Actual cost may be determined with a high 
degree of precision; and the effect upon such 
actual cost of the simple and single assump- 
tion that current prices prevailed during the 
life of the property may likewise be deter- 
mined with a definiteness sufficient for the 
purposes of measuring the effect of higher 
price levels . . . It is deemed a much simp- 
ler, safer and more dependable guide than 
estimates based upon rebuilding the prop- 
erty under a hypothetical construction pro- 
gram under conditions which do not and 
could not reasonably exist and with far- 
fetched assumptions which make possible 
almost any result desired by their designer.” 


Under the fair-value rule as usually 
interpreted, the Company’s method of 
arriving at the present cost of reproduc- 
tion of the plant would have been sus- 
tained. This method consists of esti- 
mating the cost to reproduce the identi- 
cal plant by applying current market 
prices to actual inventories of property 
“used and useful” in serving the public, 
applying current wage scales to the esti- 
mated amountof labor needed, adding al- 
lowances for omissions and contingen- 
cies, overhead costs, and going value. 
Land is taken at the market price of ad- 
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joining land, without any additional al- 
lowance for intangible values.’ The 
Commission contends that the best indica- 
tion of the cost of reproduction is actual 
cost, not estimates; that by “steppingup”’ 
actual cost to conform to present price 
levels, a far more accurate result is 
reached than by the use of estimates 
particularly as to intangibles. The issue 
here is whether there is a constitutional 
guarantee, not only that the cost of repro- 
duction must be given “material weight” 
in arriving at a final rate-base, but also 
that it be determined by a given method. 
If, as is often stated,’ the due process 
clause of the 14th Amendment looks to 
results and not methods, then certainly 
an experienced fact-finding body ‘is not 
prohibited by the Federal Constitution 
from arriving at the fact of the cost of re- 
production by any method not clearly 
arbitrary; and the method used by the 
Commission could hardly be described as 
capricious. In the traditional language 
of the law, neither principle nor authority 
would seem to prohibit the determina- 
tion of the cost of reproduction by ref- 
erence to actual costs.!° 

Admirable as the method used by the 
Commission may be, the results seem 
somewhat shocking to one accustomed 
to the orthedox way of arriving at a 


8 Minnesota Rate Cases, 230 U. S. 352 (1913). 


Ohio Valley Water Co. v. Ben Avon Borough, 253 
U. S. 287 (1920). 


10 See F. K. Beutel, “Valuation as a Requirement of 
Due Process of Law,” 43 Harvard Law Review 1249 
(1930), in which the rule of the Ohio Valley Water case 
is analyzed in some detail. For an excellent discussion 
of the cases which govern the right of an utility to go 
into the federal courts to enjoin the order of a state com- 
mission, see D. E. Lilienthal, “‘Federal Courts and State 
Regulation of Public Utilities,” 43 Harvard Law Review 
379 (1930). 


11 The close approximation of the Commission’s fair- 
value to its investment-cost rate-base must be viewed 
in the light of its statement that of the $58,000,000 of 
capital investment in 1929, $45,000,000 had been in- 
vested in the period 1917-1929, which was on the whole 
a period of high prices. An analysis of the Commis- 


fair-value rate-base. The Commission 
found a “‘fair value” of $65,500,000 and 
an investment cost of $60,704,000. For 
the purpose of better comparing the re- 
sults with those under the investment 
cost valuation, however, the fair-value 
figure was stated undepreciated. Reduc- 
ing this estimate, then, by the amount 
of the accrued depreciation found by 
the Commission (“not less than $7,650,- 
000’) we have a depreciated rate-base 
of $57,850,000, or almost $4,000,000 
less than the investment cost! It is a 
little difficult to see why fair value 
should be so much lower than invest- 
ment cost, when the former is a product 
of the latter, ‘stepped up” to reflect 
higher price levels.'' While it is true 
that the Commission allowed much less 
than the amount ordinarily allowed for 
overheads,” the relative results are 
unaffected, inasmuch as both valuations 
were based on the same percentage of 
overheads. 


Overheads 


This brings us to a highly novel as- 
pect of the opinion, the exclusion from 
the rate-base of overheads (in the sum of 
approximately $2,750,000),'* conceded 
by the Commission to be a valid charge 
to capital. The theory on which this 





sion’s and of the Company’s estimates of the cost of re- 
production indicates that the principal reasons for the 
tremendous spread between the two are the use of dif- 
ferent commodity price level indexes, and the inclusion 
by the Company of substantial amounts for such items 
as Organization and Franchises, Cost of Financing, 
Promoters’ Remuneration, and Going Value, all of 
which were either greatly reduced or altogether omitted 
in the Commission’s estimate. 


12Commissioner Decoto in his dissenting opinion 
showed that the set-up of the majority was based on 
overheads amounting to only 6.35% of the value of the 
physical property, excluding !and, while the “lowest per- 
centage of overheads that is at all supported by the 
record in this case is 11.25%.” 

13 See footnote 12. Overheads at 6.35% amounted to 
$3,539,922 in the fair-value set-up; at 11.25% the 
allowance would have been $6,271,517,—a difference of 
$2,731,595. 
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action was based was “quasi-estoppel,” 
and can best be explained in the Com- 
mission’s own words: 


“Tn the initial case involving the gas rates 
of this Company a rate-base was fixed in- 
cluding overhead charges substantially higher 
than those charged by the Company in pre- 
ceding years, and approximating those now 
claimed. The Company was thus fully ap- 
prised of a basis of assigning to capital cer- 
tain general charges allocatable in part to 
capital and in part to operation. Notwith- 
standing the fact that it was thus definitely 
advised of the propriety of allocating more of 
these to capital and less to operation, the 
company, in subsequently making these 
splits or allocations, saw fit to allocate on its 
books the bulk of these to operation much 
as it had done prior to 1917 . 

“In the various proceedings. before the 
Commission it reported additions and bet- 
terments, as well as operating expenses, 
based upon its books and the allocations 
there recorded. The findings of the Com- 
mission indicate that determinations as to 
rates went on the assumption that such 
allocations were properly made... the 
effect of this long continued practice and 
course of action has been that the Company 
has been allowed in the form of operating 
expense allowances items which it now says 
should have been added to capital and which 
it now seeks to add to capital. There is no 
equity in the Company’s claim; and by its 
conduct and election it has created a quasi- 
estoppel against now seeking to gain ad- 
vantage by repudiating its own books and 
records as well as its position repeatedly 
taken before this Commission.” 


The exact nature of the overheads was 
not given, so that discussion of this 
holding must be in very general terms. 
From the accounting point of view it 
seems difficult to justify.. If an item is 
really a capital item, it belongs in the 
capital account, indeed, should never 
have been allowed as an operating ex- 
pense. However, the fact that through 
mistake it had in the past been treated as 


4 Tt is noteworthy that the Commission allowed the 
Company to charge to capital $155,000 for overhead 
construction costs which had been mistakenly omitted 


an operating expense, would not, from 
the same point of view, justify its 
further treatment as that which it is not, 
regardless of whose the responsibility 
for the mistake. It has been suggested 
that the Commission’s justification lies 
in the supervisory, as contrasted with 
the judicial, nature of its powers; in the 
fact that an administrative body, un- 
like a court, is entitled to use whatever 
homely weapons come into its hands in 
enforcing its rules. Conceding that an 
administrative body requires more flexi- 
ble controls than do courts, it is still not 
clear that the Commission should not 
have used some recognized punitive 
weapon, rather than resort to what, on 
this assumption, is tantamount to pun- 
ishment by what may be called fiat 
accounting. The rate-base of an utility, 
whether it represent cost or value, should 
give as accurate a representation as may 
be and should not be used as a flexible 
device for reflecting by appropriate 
expansions and contractions the quality 
of behavior of utility management. 
Accounting difficulties to one side, 
however, the Commission’s action may 
not be altogether without justification. 
If we regard the company’s conduct in 
treating capital items as operating ex- 
penses, knowingly and in the face of the 
Commission’s warning, as a recoupment 
of its capital investment, then this re- 
couped capital ought not to be included 
in the rate-base. This construction is by 
no means far-fetched; it has the merit 
of working justice to the consumer who 
has already paid the Company an amount 
sufficient to reimburse it for the outlay 
in overheads, and who is now being 
asked to pay a return on these overheads. 
So regarded, too, there would be no 
danger of the action of the Commission 
being interpreted as merely an indirect 


in the past, but which had not been charged to operating 
expenses. 





——— 
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method of reducing earnings in the 
future because of excessive earnings in 
the past, a practice forbidden in the New 
York Telephone case." 


Holding Company Fees 


In the matter of the disallowance of 
holding company fees, the action of the 
Commission is significant principally as 
an indication of the increasingly critical 
attention now being given to the problem 
of intercorporate relations in general, 
and to holding company fees in par- 
ticular. On the record the Commission’s 
action seems unassailable; the fee had 
been paid for only two years; the evi- 
dence showed that during this period no 
valuable administrative, legal, or en- 
gineering services had been rendered; 
on the contrary, some expenses, as offi- 
cers’ salaries, had actually increased. 
The problem of the Commission’s power 
to investigate the cost and value of the 
services performed by the holding com- 
pany did not arise here, nor did the ques- 
tion of the effect of holding company re- 
sources upon the rate of return. This 
case serves to remind us that the Cal- 
ifornia Commission has probably not 
changed its mind on these subjects,’ and 
that under the grant of power which 


16 Board cf Public Utility Commissioners v. New York 
Telephone Co., 276 U. S. 23, 32 (1926). 

16 As to the first of these problems, in the case of Jn 
re Pacific Telephone © Telegraph Co., No. 13795, 33 
Cal. R. C. R. 737, 745 (1929) the Commission, in allow- 
ing the 114% fee of the American Telephone & Tele- 
graph Co., made clear that it disapproved the prac- 
tice of charging fees on a percentage basis, and that 
it believed the American Company should disclose 
its costs. See also In re Western States Gas & Electric 
Co., No. 13332, 24 Cal. R. C. R. 677, 689 (1924). 
As to the latter problem, see Jn re Southern California 
Telephone Co., No. 14420, 25 Cal. R. C. R. 721, 748 
(1924), where the Commission makes clear that the 
lower interest rates which an operating company can 
obtain through its holding company will “have its effect 
upon what is a fair return for the services rendered.” 

17 Smith v. Illinois Bell Telephone Co., 51 Sup. Ct. 65, 
decided Dec. 1, 1930. In this case it was held, for the 
first time, that commissions may base allowances for 
holding company fees on cost to the parent company 


appears to have been made recently by 
the Federal Supreme Court in the Illinois 
Bell Telephone Company case,!’ we shall 
soon see the California Commission care- 
fully examining holding company ac- 
counts and inter-company relations, un- 
der what constitutional restrictions it is 
impossible now to foretell. , 


Going Value 


Going value has well been called “‘the 
most intangible of the intangible values.” 
Perhaps the reason it is one of the most 
contentious problems in the field of 
valuation is attributable to the fact that 
the issue is as yet largely one of defini- 
tion of terms. The Company here 
claimed an allowance of $9,228,667, and 
the Commission allowed $422,866. Obvi- 
ously the two were not talking about the 
same thing. An excellent formulation of 
the type of definition upon which the 
Company’s estimate was predicated was 
given by Commissioner Decoto in his 
dissenting opinion:'§ 


“Going value is not measured alone by the 
cost of attaching new business. It is a pres- 
ent element in every paying business over 
and above physical value. It is an intangible 
element that can be determined only by the 
judgment and opinion of men eminently 
qualified by long experience in the design, 


rather than value to the subsidiary, and that while the 
separate entities of affiliated companies may not be 
wholly disregarded, the Commission may fix rates with 
a view to “the actual effect of the rates imposed in the 
light of the utility’s situation, its requirements and 
opportunities.” For a discussion of the decision see 
D. E. Lilienthal, “Recent Developments in the Law of 
Public Utility Holding Companies,” Columbia Law 
Review, February, 1931. 

18 The definitions given by the Supreme Court are 
very similar. Thus, in the much quoted definition in 
the case of Des Moines Gas Co. v. Des Moines, 238 U. S. 
153, 155 (1915) it is described as that “element of value 
in an assembled and established plant, doing business 
and earning money, over one not thus advanced .. .” 
Another equally famous definition, given in Knoxville 
v. Knoxville Water Co., 212 U. S. 1 (1909) is that it is 
“an expression of the added value of a plant as a whole 
over the sum of the values of its component parts, 
which is attached to it because it is in active and suc- 
cessful operation and earning a return.” 
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construction and operation of gas properties 
and thoroughly conversant with the par- 
ticular business.” 


Commissioner Decoto came to the 
conclusion that an allowance of 10% of 
the investment or the value (depending 
on whether an investment or a fair-value 
rate-base is involved) was here the mini- 
mum compatible with justice and law, 
and that an allowance of $10,000,000 
would have been justified. 

The majority of the Commission, how- 
ever, have an altogether different, and 
wholly irreconcilable, point of view. 
With this vague definition they have 
neither sympathy nor patience. They 
seem to feel that going value, compli- 
cated amalgam of numerous elements 
though it be, is capable of being reduced 
to component elements sufficiently defi- 
nite and familiar to be dealt with like 
any tangible element of value, and that 
it must be so reduced to be included in 
the rate-base. On analysis of the $9,- 
228,667 claim of the Company, they 
concluded that this estimate was based 
largely on assumed early losses incurred 
in attaching business and in organizing 
property and personnel. For both these 
items, the Commission, consistent with 
their position on the valuation of physi- 
cal property, refused to accept estimates 
based on hypothetical reproduction pro- 
grams, insisting that the costs actually 
incurred in the past were the only re- 
liable criteria. On examining these 
costs, they found that the cost of attach- 
ing business had already been amortized 
in the form of operating expenses lodged 


19John D. Sumner, in an article entitled “Going 
Value: Its Various Interpretations and Their Validity” 
(4 Journal of Land & Public Utility Economics 59, 61 
(February, 1928) ), after discussing several court and 
commission decisions on the subject of going value, 
came to the conclusion that these illustrative cases 
showed “‘the tendency in valuation cases to allow for 
going value in a sense that is remarkably similar to 
good will, although it is never given that designation 


in the New Business Expense account, 
and that the cost of organizing personnel 
and property had already been paid by 
consumers in the form of operating ex- 
penses attributed to appropriate ac- 
counts. The Commission appears not 
unwilling that any factor in going value 
which has neither been capitalized nor 
amortized shall be allowed in an appro- 
priate account. As to new business 
expense, they found that the result 
would not have been greatly different 
had it been added to capital, providing 
that, as a corollary, it had been elimi- 
nated as an operating expense. 

This attitude of the Commission, in 
the light of their apparent readiness to 
accept a liberal definition of going 
value, so long as it is definite, seems to 
be perfectly fair. Going value, no matter 
how defined, is a product of purely mun- 
dane phenomena, which are subject to 
isolation and examination. From the 
fact that estimates of going value often 
greatly exceed the sum of the compo- 
nent costs assigned as the basis for the 
allowance, as determined by actual costs 
“stepped up,” it seems quite possible 
that something of the value of the 
franchise or of good will,!® or of highly 
efficient management, has been allowed 
to creep in. Of course, anything ascrib- 
able to the first two is excluded by the 
prevailing rule,?° and the efficiency of 
management although a consideration 
in fixing the rate of return, is certainly 
not a capital item. Whether or not the 
Commission will be upheld by the 
courts on this matter is highly specula- 


20 To the effect that good will, as such, is not allowable, 
see Willcox v. Consolidated Gas Co., 212 U. S. 19, 52 
(1909); Galveston Electric Co. v. Galveston, 258 U. S. 388 
(1922). For cases holding franchise value cannot be 
included in the rate-base see Cedar Rapids Gaslight Co. 
v. Cedar Rapids and the Galveston case, supra. But cf. 
United Railways & Electric Co. v. West, 280 U.S. 234 
(1930), contra, but distinguishable because of peculiar- 
ities of local law involved. 
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tive. In the latest federal case involving 
going value, the Circuit Court of Ap- 
peals, reversing an order of the New 
Jersey Board of Public Utility Commis- 
sioners denying any allowance for this 
item, held that the evidence “sustains 
the value of 10%” of the value of the 
physical property.”' It is true, however, 
that a novel face is put upon the problem 
here, inasmuch as the Commission claims 
that it has made allowance for going 
value, albeit in the form of operating 
expenses. In Ohio the rule has long been 
established that going valueis not allowed 
unless the value or cost is established 
by direct evidence, the theory being 
that all other intangibles are included in 
overhead cost allowances.” Although 
the federal courts sitting in Ohio have 
announced that they do not follow the 
rule,” it has never been declared un- 
constitutional. Whether the California 
Commission, in the light of its action on 
the question of overhead costs, can bring 
itself within this rule, and if so, can 
sustain it in the courts, seems somewhat 
doubtful. 

An interesting speculation is intro- 
duced by the fact that the Commission 
did allow $422,866 for going value. No- 
where is it explained how this figure was 
derived. It may represent outlays in 
building up business and organizing 
property and personnel which had neither 
been capitalized nor allowed as operat- 
ing expenses. If so it indicates a note- 
worthy change in accounting procedure, 
inasmuch as in the past such outlays 


2 Board of Public Utility Commissioners v. Elizabeth- 
town Water Co., U. S. C. C. A. 2d (Sept. 22, 1930); 
P. U. R. 1930 E 373. 

2 See In re Chillicothe G. L. & W.Co., No. 302, Ohio; 
P. U. C. R. 9, 15(1916). Portsmouth Gas Co. v. Ohio 
Public Utilities Commission, 119 Ohio St. 24, 35, 36 
(1928). 

% Columbus Gas & Fuel Co. v. Columbus, 17 Fed. (2d) 
630, 635 (S. D. Ohio, E. D.) (1917). 

* The term is one of recent coinage, and with no 
definite and commonly accepted meaning. It is here 


have been treated as operating expenses. 
Or it may be that there are some other 
elements of going value which the Com- 
mission recognizes. Or can it be that it 
represents the capitalized “‘stepping-up”’ 
of operating expense accounts? If so it is 
one way of giving the Company the 
benefit of higher price levels for items 
charged to operating expenses, but which 
the Commission thinks might alterna- 
tively have been capitalized. From an 
accounting point of view this device 
would be anomalous, to say the least. 


System Obsolescence 


One of the most significant parts of 
the opinion is the treatment of artificial 
gas equipment discarded because of sys- 
tem obsolescence. * Expensive artificial 
gas plants owned by the Company, high- 
ly efficient and in good operating condi- 
tion, had suddenly been thrown out of 
service by the discovery of tremendous 
natural gas wells in California, and the 
resulting substitution of natural for arti- 
ficial gas service. Some of this equip- 
ment was practically new; all of it had 
been bought in the exercise of sound 
business judgment. The significance of 
the problem lies in the fact that this 
wholesale substitution of natural for arti- 
ficial gas equipment is now proceeding 
apace ininnumerablecommunities. With 
the discovery of additional sources of 
natural gas supply, and with the devel- 
opment of high-pressure, long-distance 
pipe lines, the problem is certain to be 
critical in the near future almost the 
country over.” 


used to refer to supersession caused by a change in the 
product or service itself, as distinguished from that 
caused by changes in the method of making the product 
or of rendering the service. 

% In the report of Secretary of the Interior Wilbur, 
as Chairman of the Oil Conservation Board, transmitted 
to the President on May 28, 1930 (printed in 11 
Natural Gas 10 (June, 1930), nine recent and important 
natural gas pipe lines are listed, serving Kansas City, 


(Footnole 25 continued on page 9) 
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With the position of the utility in this 
-“taation it is easy to sympathize. Very 
often, as the utility points out, so far 
from being responsible for reckless pur- 
chasing, it has acted with model pru- 
dence and caution. Indeed, not infre- 
quently such purchases were made with 
the official sanction of the Commission, 
or even at its insistence. The Company 
has had no opportunity to prepare for 
the metamorphosis by building up de- 
preciation reserves, for not only was it 
impossible to forecast the change, but 
even had it been foreseen, the Commis- 
sion would probably not have approved 
allowances for possibilities apparently so 
remote and contingent. Ordinary obso- 


lescence is itself no easy matter to calcu- 


late and to provide for through reserves. 
Certainly such utterly unprecedented 
and altogether unforeseeable contingen- 
cies ought not to be a charge against sur- 
plus—if there is one. The change was 
made to benefit present consumers, who 
are getting better gas at lower rates; is 
it then unfair that these consumers bear 
the loss by amortizing the investment in 
the unused gas equipment, or by paying 
a return on this investment? 

With this point of view the majority 
of the Commission is in sympathy, but 
they answer that, when one talks about 
care and prudence and public responsi- 
bility for the well-being of capital, one 
talks in the language of prudent invest- 
ment, and not fair value; that under the 


(Footnote 25 continued from page 8) 

Denver, Memphis, New Orleans, St. Louis, Birming- 
ham, Atlanta, San Francisco, Salt Lake City, Ogden, 
El Paso; and Monterey, Mexico, as well as innumer- 
able points en route. Among the lines not included in 
this report is a project now under construction which, 
it is estimated, will cost $42,000,000, and carry gas 
from the Texas Panhandle and Oklahoma to Missouri, 
Kansas, and Illinois. An editorial paragraph in 11 
Natural Gas 10 (September, 1930) cites a statement 
made by the Bureau of Mines that the total expendi- 
tures for new long-distance lines in 1930, notwithstand- 
ing the general business depression, might reach the 
truly impressive total of $250,000,000. 


fair-value rule an utility is entitled to a 
return only on the value of the property 
used and useful in serving the public; 
that just as a sudden and unexpected rise 
in price levels redounds to the benefit 
of stockholders, so does an unexpected 
obsolescence of plant equipment render- 
ing it of little value even for stand-by 
purposes” redound to their disadvan- 
tage. To quote the Commission: 


“Under the basis of fixing rates heretofore 
followed, which essentially is to provide a fair 
return on money prudently invested, if any 
part of these were eliminated as operative 
property it would follow that provisions 
would be made for the amortization of the 
money invested in them... A different 
situation is presented when the Company 
demands a return on the present fair value 
of its property, for the somewhat doubtful 
need of all of these plants does have an ap- 
preciable adverse bearing upon their value.” 


The position of the Commission ap- 
peals to one as eminently fair and reason- 
able. More than once in the last decade 
the only solace of the consumer paying a 
return on values based on post-war 
price levels has been that the stock- 
holder was entitled to reap the harvest 
because he took the risk of loss. Now 
that losses actually loom on the horizon 
it may be rather difficult to explain to 
him why he should bear them. It may 
be argued that, logic apart, for the 
consumer’s sake the rate-base must be 
protected in order to continue to attract 
capital for improvements and exten- 
sions. To this the Commission would 
respond that the fair-value rule, which 


2 Claude Brown, Gas and Electric Engineer of the 
California Railroad Commission, in a paper read be- 
fore the Pacific Coast Gas Association meeting at Pasa- 
dena, California, September 12, 1930 (printed in 11 
Natural Gas 3 (September, 1930) stated that the Kettle- 
man fields in California were the most prolific in the 
country, at that time producing 550 million cubic feet 
of gas daily from seven wells, and that it was estimated 
that “this field will cover 25,000 acres . . . and that 
it could produce 400 million cubic feet per day for 75 
years.” 


9 
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made this whole difficult situation pos- 
sible, should not have been used in the 
first place; that where, as in California 
and Massachusetts, it has really never 
been used at all, where securities have 
been issued only in the amount of actual 
investment, and it is still possible to 
adopt an investment-cost rate-base with- 
out sacrificing the attractiveness of the 
Company’s securities, this should be 
done; that if the utilities nevertheless 
insist on the use of a fair-value rate- 
base, it is not unjust to limit them to a 
return on the property actually used or 
useful. 

Simply stated the issue is, does it fol- 
low of necessity from the fair-value rule 
that the value of property no longer 
used or useful because of system, as con- 
trasted with technological, obsolescence 
must be deducted from the rate-base? 
The latter was what the Supreme Court 
referred to when it said that, if an 
utility fails to charge rates which will 
provide for depreciation and _ replace- 
ment, “the fault is its own” and that 
“the true value of the property then 
employed for the purpose of earning a 
return cannot be enhanced by a con- 
sideration of the errors in management 
which have been committed in the 
past.”*’ As we have already pointed out, 
for such system obsolescence as we are 
here considering it is impossible to pro- 
vide, and “errors of management”’ are 
not a proper consideration at all. Con- 
ceding that for such obsolescence as may 
be foreseen and provided for the in- 
vestor takes the risk, it still remains to 
inquire whether the same rule applies to 
supersession caused by new sources of 


supply. 


27 Knoxville v. Knoxville Water Co., 212 U. S. 1, 14 
(1909). 

28 The Commission might have held with some eco- 
nomic justification, that all owners of private property 
took the risk of loss from system obsolescence, as a 
risk inseparable from ownership of such property, just 


It may well be urged that while the 
investor under the investment-cost rule 
takes no risks which can be provided for 
before the event or be amortized after- 
ward, the investor under the fair-value 
rule takes all risks which are fore- 
seeable and may be provided against; 
but that neither take risks altogether 
unforeseeable.?* The difficulty with this 
suggestion is that under wise manage- 
ment all foreseeable risks would be pro- 
vided for, so that, if losses due to unfore- 
seeable risks were amortized after the 
loss had occurred, investors under both 
rules would take identical risks so far as 
depreciation, whether caused by obsoles- 
cence or otherwise, is concerned—a result 
which might appear to be unfair to in- 
vestors under the prudent-investment 
rule, who would get a smaller return for 
identical risks. May it not be true, how- 
ever, that although the risks attribut- 
able to depreciation are the same, the 
difference in return reflects merely the 
risk attendant upon changes in price 
level? This would be fair enough if in a 
period of falling prices the rate-base 
could be reduced in the same manner 
that it is increased in periods of rising 
prices. However, this might in fact re- 
sult in such impairment of the service as 
to be undesirable from the standpoint of 
the consumer himself. If the fair-value 
rule cannot be applied when prices fall 
below the amount of investment, as the 
Commission seems to suspect and if the 
added increment which investors under 
the fair-value rule are now receiving is 
not as a practical matter a compensa- 
tion for any additional risks caused by 





as they take the risk that dwindling population may 
diminish the value of their investment, or that an 
earthquake may destroy it. This point of view, how- 
ever, aside from the question of its legal validity, 
would not relieve the discrimination against investors, 
under the prudent investment rule as suggested post, 
in that again we would have a case of less return for 
equal risk. 
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declining price levels, then the Commis- 
sion may not be acting unfairly in hold- 
ing that this increment must be attrib- 
uted to risks from unforeseeable ob- 
solescence and hence that property 
rendered non-operating because of such 
obsolescence must be deducted from the 
fair-value rate-base. 

If the Commission is sustained by the 
courts in the stand it has taken, it will 
have a weapon of telling power in com- 
pelling utilities, especially gas com- 
panies, to abandon the fair-value rate- 
base, and a weapon which it apparently 
intends to use on every occasion.” 
Whether or not the Commission will be 
sustained is another question. In pre- 
cisely its present form the issue seems not 
to have been passed upon by appellate 
tribunals; but there are extremely un- 
favorable dicta by the United States 
Supreme Court on a closely analogous 
set of facts in the Pacific Gas and Elec- 
tric Company case.*® In that case sudden 
and unpredictable obsolescence of artifi- 
cial gas plants took place, this time 
through discovery of a superior process. 
The question of including such equip- 
ment in a fair-value rate-base was not 
squarely passed upon, but Mr. Justice 
McReynolds, speaking for the majority*! 
did indicate the necessity of “recompense 
for obsolescence.” This was a case of 
technological rather than of system 
obsolescence, and hence not so strong a 
case from the standpoint of the investor 





29 An occasion was created by the Commission shortly 
after the opinion in the instant case was handed down, 
in the case of In re Coast Counties Gas & Electric Co., 
Cal. R. R. C., November 29, 1930. In granting permis- 
sion for the dismantling of an artificial gas plant by a 
company which had substituted a natural gas service, 
the Commission warned the applicant that if in the 
future it should insist on having its rates fixed on a 
fair-value rate-base, it would not be permitted to 
amortize the cost of such property from operating ex- 
penses, nor would it be permitted to include the prop- 
erty in the rate-base, but that under an investment-cost 
rate-base, amortization would be permitted. 


as the present one. Yet the issue can by 
no means be said to be foreclosed by 
precedent. 


Cost of Money and the Rate of Return 


Among the many other problems raised 
by the Los Angeles case, the effect of the 
cost of money on the rate of return 
deserves comment. The utilities have 
frequently urged, both before the com- 
missions and in the courts, that an 8% 
or 9% rate of return was essential to 
avoid confiscation owing to the high 
interest rates demanded by investors 
in utility securities; not uncommonly 
the company has been able to show that 
the rate of return urged by some public 
body protesting a rate increase was 
actually lower than the return paid by 
the company itself—discounts, commis- 
sions, and brokerage fees considered. 
The question of valuation aside, clearly 
a company is entitled normally to a rate 
sufficiently high to attract capital,* and 
the courts are satisfied with no less.* 
On a rising money market, therefore, the 
companies have maintained that not 
what capital cost in the past, nor what 
the company is actually paying in the 
present, but what is necessary to at- 
tract capital in the future, is the measure 
of their right. This takes for granted 
that not only as applied to the rate-base, 
but also as applied to the rate of return, 
the utilities are entitled to the benefits 
of rising markets; that not rising com- 
modity levels alone, but also rising 
money rates, create values to which the 
investor is entitled. 


30 Pacific Gas & Electric Co. v. San Francisco, 265 
U. S. 403 (1924); P. U. R. 1924 D 817. 

31 Justices Holmes and Brandeis dissented. 

® The rate of return necessary to attract capital must, 
of course, be considerably higher than the prevailing 
interest rate. 

33 McCardle v. Indianapolis Water Co., 272 U. S. 400 
(1926); Bluefield Water Works etc. Co. v. Public Service 
Commission, 262 U. S. 679 (1923). 
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There is a persuasive parallelism in 
the effect of commodity levels on valua- 
tion and of money rates on the rate of 
return, and the Commission follows the 
implications of this parallelism when 
lower price levels affect valuation. Thus, 


“just as the assumption that the Com- 
pany’s property was constructed at prices 
now current increases the actual cost figure, 
so a similar assumption that the Company 
was financed on the basis of current money 
cost or value would reduce the figure of 
6.17% [present actual cost] to 5.46%. Ifthe 

ompany is to derive the advantage due to 
economic changes which raise the value of 
its property over its actual cost, it should 
at the same time in fairness expect to suffer 
any detriment due to economic changes 
which may lessen the cost or earning ability 
of money.” 


The Commission thereupon proceeded 
to lower the rates to yield (on the basis 
of the 1930 volume of business )7.7% on 
investment cost and 7% on fair value, 
the weighted average return* for the 
past three-year period having been 9.7% 
and 8.8%, respectively.* 

Here again it may be urged that a 
higher return by attracting investment 
is as much to the consumer’s interest 


% The actual return was a trifle less, inasmuch as the 
operating results in the past were adjusted for normal 
temperatures whereas actual weather conditions had 
been unusually unfavorable. 


% Tt is to be recalled, however, that the rates set in 
the past yielded a higher return than had been intended 
by the Commission. 

% The Commission calculated that had the new rates 
been in effect in the past year, the Company would have 
earned 12.8% on its common stock, and 10.6% on its 
common stock and surplus. 


37 See footnote 17. 


as to the investor’s. To this the Com- 
mission’s answer is that it is by no means 
clear that the rate allowed is not ample, 
in the light of the prosperous condition 
of the company, to attract all the 
capital which could be used, and that 
without any depletion of reserves. That 
this practical argument would have 
carried weight with the Supreme Court 
in the past is much to be doubted; that 
it will have some effect on the court as 
at present constituted may be regarded, 
in the light of such recent decisions as 
that in the Illinois Bell Telephone Com- 
pany case,*’ as not altogether improbable. 

Followinga denial ofarehearing by the 
Commission, the Company secured a 
temporary restraining order from a fed- 
eral court, and the motion for an injunc- 
tion will soon be heard.*® Whatever the 
outcome of this decision before the 
courts, there is little doubt it will evoke 
wide comment and discussion; and by 
its reasoned and vigorous attack on fun- 
damental problems in rate regulation, 
exert no little influence in bringing the 
law into closer conformity with economic 
reality. 


38 Following the issuance of a temporary restraining 
order by the federal district court on December 24, 
1930, a motion for an interlocutory injunction was made 
by the Company on January 2, 1931 before a statutory, 
three-judge court. The court stated that the injunction 
would issue on the filing of a $200,000 bond undertaking 
to return to the consumers the amount collected in 
excess of the rates set by the Commission, if the injunc- 
tion is eventually dissolved and the order held valid. 
Counsel waived reference to a master and agreed that 
the case should be determined upon the record made 
before the Commission, thus eliminating all possible 
delay in deciding the issues of law presented by the 
record. 
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Real Estate License Laws in Theory and 
Practice 
By A. D. THEOBALD 


, \HE first state enactment regulat- 


ing the conduct of real estate'agents 

by means of a license act, or a real 
estate brokers’ law, was passed 13 years 
ago. Since that time 28 additional states 
and three Canadian provinces have 
passed similar laws. In addition, two 
states) require licenses for dealers offer- 
ing for sale land outside the state 
boundaries, but do not attempt to 
regulate brokers operating entirely with- 
in the state. Sufficient time has now 
elapsed and enough experience accumu- 
lated to warrant a review of the results 
of this regulation, to recognize a few of 
the problems encountered in the ad- 
ministration of the laws, and perhaps to 
suggest some measures for making them 
more efficient for their purpose of pro- 
tecting the public. 

The purpose of a real estate license 
law is to regulate for the protection of 
the public the practices of those acting 
as agents for others in real estate trans- 
actions. This object is achieved by per- 
mitting only those persons or firms to act 
in this capacity who have been duly li- 
censed by the state. The license laws 
generally provide (1) that individuals de- 
siring a license must furnish some assur- 
ance of their qualification to act as real 
estate agents, and (2) permit the revoca- 
tion or recall of licenses of individuals 
shown to be guilty of specified forms of 
misconduct. These laws do not apply to 
all persons in the real estate business and 
with possible exceptions, which will be 
discussed later, they have no effect on 





1 Indiana and Vermont. 


the activities of persons who buy and 
sell real estate for themselves. The 
license laws can take cognizance only of 
the actions of those in the real estate 
business who act as agents for others, com- 
monly known as brokers, and the sales- 
men employed by brokers. 


The Basis of Regulation 


The question may be raised why the 
conduct of real estate brokers should be 
regulated while a number of other oc- 
cupations are uncontrolled except by 
the general criminal laws. Even more 
to the point, why should regulations be 
set up which in effect bar from the busi- 
ness some individuals who normally 
have the right to engage in any occupa- 
tion in which an opportunity presents 
itself? What distinguishes this mode of 
making a livelihood from that of college 
educators, newspaper men, automobile 
salesmen, or farmers? The answers to 
these questions justifying regulation of 
the conduct of real estate brokers are 
also the bases on which the laws have 
been held to be constitutional as being 
properly within the field of the police 
power of the states. 

Three main characteristics of the 
business of real estate dealer are ad- 
vanced to justify the regulation of his 
conduct and the elimination of some in- 
dividuals from the business. First, to 
perform his duties he must possess ex- 
pert knowledge because of the legal as- 
pects of real estate transfers and financ- 
ing operations and because of the in- 
creasing complexity of urban structure 
making correct valuations more difficult. 
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“Where the occupation is one of which it 
can be fairly said that those pursuing it 
should have certain particular qualifications, 
it is within the power of the legislature to 
exact reasonable assurances of those pur- 
suing the occupations that they do possess 
these qualifications. The most familiar 
illustrations of this are the qualifications of 
preliminary training and learning required 
of professional men, such as lawyers, physi- 
cians, dentists, pharmacists, and architects.”? 


Secondly, real estate agents act in a 
fiduciary capacity. It is the duty of the 
real estate broker in his agency function 
to negotiate transactions in his client’s 
best interest. 


“A real estate agent acts for others and in 
a more or less confidential and fiduciary 
capacity. As a result, there is particularly 
required of him honesty and truth- 
fulness, and the legislature has the right to 
require some assurance of their possession 
by everyone following the occupation.’ 


“The real estate broker is brought by his 
calling into a relation of trust and confi- 
dence.””! 

Finally,’ the business is one which has 
been the medium of a considerable 
amount of fraud. 


“Constant are the opportunities by con- 
cealment and collusion to extract illicit gains. 
We know from our judicial records that the 
opportunities have not been lost. With 
temptation so aggressive, the dishonest or 
untrustworthy may not reasonably complain 
if they are told to stand aside. Less ob- 
trusive, but not negligible, are the perils of 
incompetence.’ 


Title intricacies, difficulties in as- 
certaining the quality of construction or 
possibilities for income, lack of under- 
standing of implications contained in 
the technical language of documents, 
and ignorance of financial and credit 
arrangements have proved to be traps 
for the unwary or uninformed. The files 


2 Riley v. Chambers, 185 Pac. (Cal.) 855 (1919). 

3 [bid. 

4 Roman v. Lobe, 243 N. Y. 51 (1926). 

5 For a discussion of the bases of real estate license 


of real estate commissions and better 
business bureaus, as well as court 
records, show that real estate trans- 
actions have been too frequently tinged 
with fraud. 

Under this last basis comes the pro- 
vision in most of the laws for revocation 
of licenses for ‘‘making any substantial 
misrepresentation, or . . . false 
promises . . .” Most of the com- 
plaints and revocations arising under 
these clauses result from misrepresenta- 
tions and false promises to purchasers 
rather than to sellers, whom the brokers 
represented. The brokers involved did 
not stand in a “relation of confidence and 
trust” to these complainants nor did 
they owe them expert knowledge. 

From the social point of view the 
elimination of fraud would seem to be 
sufficient justification for real estate 
license laws. However, it may be 
doubted whether the courts would up- 
hold them in the first instance on this 
basis alone, without the fiduciary and 
expert knowledge aspects. In theory 
the victim has civil recourse for fraud 
outside the license law, and in most 
other lines of business this is considered 
sufficient to discourage fraud. 

With reference to the fiduciary and 
expert knowledge aspects in actual 
practice, the question may be raised 
whether the majority of men in the real 
estate business do not emphasize the 
selling angle of their activities rather 
than the “confidential, expert adviser” 
aspect. Do real estate men as a body 
consider that they are paid to serve the 
best interests of their clients by first 
finding what those interests are and then 
confidentially informing the client as to 
the best course of action, or do they be- 


laws see Nathan William MacChesney, The Principles 
of Real Estate Law (New York: Macmillan Company, 
1927), Pp. 770. 

6 Roman v. Lobe, supra. 
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lieve that they are primarily concerned 
with finding a buyer on the seller’s terms? 
If the real estate agent is only a 
salesman and is licensed only because 
his business has been “‘the medium of 
considerable fraud”, then possibly the 
automobile salesman and the magazine 
subscription salesman should also be 
licensed. The reason for difference in 
treatment lies in the larger amounts in- 
volved in real estate transactions and 
the social effects of fraud in discourag- 
ing realty investments and possibly in 
altering the pattern of our cities. Fortu- 
nately a growing recognition of the im- 
portance of their fiduciary, as well as 
their selling, function is to be noted 
among real estate men. Real estate 
license laws may themselves give im- 
petus to this movement by barring from 
the business those who do not possess 
the necessary qualifications. Much de- 
pends on the provisions of the laws and 
the manner in which they are enforced. 
If they are successful in eliminating 
fraud and in raising the qualifications of 
the men in the business, so that the 
whole group is able to perform other 
functions in addition to finding custom- 
ers, the laws will have been justified. 


Extent of Real Estate License 
Law Regulation 


In 1917 the first real estate license law 
was passed in California. This law, 
however, was held to be unconstitu- 
tional’ by the Supreme Court of Cali- 
fornia because certain provisions were 


7 Ex-parte Raleigh, 171 Pacific 950 (1918). 
8 Riley v. Chambers, supra, n.2. 


® The states now enforcing these Acts, with the years 
in which they went into effect are: Alabama (1928), 
Arizona (1921), Arkansas (1929), California (1919), 
Colorado (1925), Delaware (1927), Florida (1923), 
Georgia (1925), Idaho (1921), Illinois (1922), Iowa 
(1930), Louisiana (1921), Michigan (1920), Montana 
(1921), Nevada (1929), New Jersey (1921), New York 
(1922), North Carolina (1927), Ohio (1925), Oregon 
(1929), Pennsylvania (1930), Utah (1921), Virginia 


considered to be special legislation. The 
California legislature enacted another 
law in 1919 which has been tested and 
upheld by the courts.§ Tennessee and 
Oregon also passed real estate license 
laws in I919. Since that time one or 
more states have been added almost 
every year. 

Of the 29 real estate license laws 
which have been enacted 26 are now in 
effect.’ Three states!® formerly had such 
laws but no longer enforce them. In 
1925 certain features of the laws of 
both Kentucky" and Oklahoma” were 
held unconstitutional by state courts 
and as a result Kentucky repealed its 
law in 1926 and Oklahoma ceased to 
enforce its regulations. In Tennessee 
the state-wide law was repealed by the 
legislature in spite of the fact that this 
particular act was upheld by the United 
States Supeme Court.” The original 
law was later repassed but made appli- 
cable only in Shelby County, containing 
the city of Memphis." 

The population of the 26 states now 
having real estate license laws in force is 
79,072,818, or 64.4% of the total popula- 
tion of the United States.“ The laws 
appear to be unusually popular in the 
larger states, for of the 15 largest states 
in point of population only five do not 
have such acts in force. Possibly this 
may give a clue to the conditions which 
have called forth this legislation. The 
states with large populations are, in 
general, those having the largest con- 
centration of urban population. Cities, 


(1924), Washington (1925), Wisconsin (1920), Wyoming 
(1921). 

10 Kentucky, Oklahoma, Tennessee. 

1 Rawles v. Jenkins, 212 Ky. 287 (1925). 

12 Ex-parte James H. Pope, 242 Pac. 290 (1925). 

13 Bratton v. Chandler, 260 U. S. 110 (1922). 

4 Joseph K. Brittain, in volume on General Real 
Estate Topics, 1925 Annals of Real Estate Practice 302 
(Chicago: National Association of Real Estate Boards). 

145 Population figures are taken from United States 
Daily, November 24, 1930, p. 3- 
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particularly those growing at a rapid 
rate, afford the greatest amount of real 
estate activity and also opportunity for 
chicanery. This is attributable largely 
to the considerable amount of subdi- 
vision activity likely to be found in such 
cities and, as will be seen later, a large 
proportion of the total number of cases 
coming to the attention of license law 
commissions arise out of subdivision 
transactions. The city real estate men 
are also organized in real estate boards 
to a greater extent than are the brokers 
in rural communities, and, in the main, 
the organized portion of the business 
has favored real estate license laws.'® 


The Nature of Real Estate Brokers’ 
Regulation 


Most of the brokers’ license laws 
have been patterned after the model 
MacChesney Act for a State Real 
Estate License Law. This Act was first 
prepared in 1914 by Nathan William 
MacChesney, General Counsel for the 
National Association of Real Estate 
Boards.’ In 1927 its author revised the 
Act somewhat after studying the opera- 
tion of the law in states where it was be- 
ing enforced and observing cases where 
its legality had been tested. 

The 1927 Act contains 16 sections. 
Space forbids analysis of them all in 
detail. Therefore the substance of the 
Act will be indicated in summary 
fashion before turning to a discussion of 
several of its more important provisions. 
The 1927 Act !8§ makes it unlawful for 
any person or firm to act as a real estate 
broker or salesman without a license, 
and defines real estate brokers and sales- 
men. Provision is made for appointment 
of an enforcing commission by the gover- 


16In Oklahoma the Oklahoma State Real Estate 
Association was first organized for the purpose of se- 
curing the passage of the license law. Thomas Thane 
Smith, “‘The Real Estate Brokers’ License Law and Its 
Application,” a thesis submitted to the faculty of the 


nor. Only trustworthy and competent 
persons are to be granted licenses, and a 
choice of clauses is included according 
to which no definite test of competency 
is provided for or the commission may 
be either permitted or required to de- 
termine competency by examination. 
The procedure for securing licenses also 
includes provisions for furnishing a bond. 
The license granted upon fulfillment of 
these conditions is of a temporary 
nature and subject to recall. If a com- 
plaint is received within a period of six 
months after a license is granted, the 
commission is permitted to re-open the 
question of honesty and competency. 
If proof of the proper qualifications is 
not then satisfactory, the license is re- 
called, with the burden of proof of his 
honesty resting on the licensee. This is 
in contrast to an action to revoke a 
license which is the procedure when that 
licensee has been registered for more 
than six months. Causes for suspension 
or revocation of licenses are given in 
detail. Original and renewal fees for 
brokers and salesmen are established. 
Non-resident brokers and salesmen may 
be registered provided they maintain 
offices in the state and file consents that 
suits and actions may be commenced 
against them by service of process or 
pleading on the secretary of the com- 
mission. Lists of licensees and all per- 
sons whose licenses have been suspended 
or revoked within the year are to be 
published semi-annually. Penalty for 
violation of the Act is fixed at a maxi- 
mum fine of $500 or imprisonment for 
six months, or both. 

Although most of the states have 
closely followed the model MacChesney 


School of Commerce of Northwestern University in 
partial fulfillment of the requirements for the degree of 
Master of Business Administration, May 16, 1924, 
p. 10, footnote 2. 

17 MacChesney, op. cit., p. 799. 

18 Jbid., pp. 801-816. 








Ht n= 00” as 


2A DHA DD 


ae ae 








nt 
la 
ng 
cy 
ay 
le- 


1X 








REAL ESTATE LICENSE LAWS 17 


Act, a number of variations have been 
designed to meet local conditions or to 
correct supposed defects revealed by the 
operation of the law elsewhere. Several 
of these changes will be treated in con- 
nection with the following discussion of 
specific regulations and others will be 


reserved for treatment in the second in-° 


stallment of this article. 
Persons to Be Regulated 
The MacChesney Act states that, 


“A real estate broker within the meaning 
of this Act is any person, firm, partnership, 
copartnership, association or corporation, 
who for a compensation or valuable con- 
sideration sells or offers for sale, buys or 
offers to buy for others, as a 
whole or partial vocation.” 


A real estate salesman is defined as 
one who 


“ce 


; for a compensation or valuable 
consideration is employed either directly or 
indirectly by a real estate broker, to sell or 
offer to sell as a whole or partial 
vocation.” 


A subsequent paragraph states that, 


“one act for a compensation . . .. shall 
constitute the person a real estate 
broker or a real estate salesman within the 
meaning of this Act.” 


Some of the laws!® do not contain this 
last provision about one act. However, 
it has been held in certain court cases 
that the use of the plural, “others,” in 
the definition of a broker means that the 
defendant, in order to come within the 
meaning of the Act, must be shown to 
have completed more than one trans- 
action. This would seem to be a good 
example of legal hairsplitting and to be 
rather unimportant but it does raise an 
administrative problem. Since most 


19 Delaware, Illinois, Michigan, Montana, New Jersey 
and North Carolina. 

20 Alabama, Arizona, Arkansas, California, Idaho, 
Nevada, Ohio, Pennsylvania, Utah, and Wyoming. 
Montana specifically exempts a person engaging in a 


cases come before the real estate com- 
mission through complaints of individual 
members of the public, in states where 
this ruling was made it would be im- 
possible to take action unless at least 
one other case were already on file. 
Probably only a small percentage of the 
transactions which warrant action ever 
come to the attention of the commis- 
sions. There might be very little doubt, 
in the face of the evidence submitted, 
that the person complained of was 
operating in such a manner that he 
should be definitely excluded from the 
real estate business. However, years 
might elapse before the necessary ad- 
ditional case appeared, or the defendant 
might settle the least important of two 
cases already on file and thus practically 
prevent prosecution. 

Some states ?° have met this situation 
by adding the statement that one act 
shall cause a person or firm to be con- 
sidered a broker. Others”! have achieved 
substantially the same end by inserting 
“for another” or “‘for another or others” 
instead of simply “others.” The Iowa 
law is unique; while it defines a real 
estate salesman, it gives no definition of 
a real estate broker. Apparently the 
definition originally proposed was 
thought to be unsatisfactory and was 
struck out, and in the rush of passing 
the law no substitute was inserted. 

The activities of some of the more 
predatory subdividers in many cities 
have raised a still more important 
question as to precisely who may be 
brought under the jurisdiction of the 
license laws. A great many complaints 
and undoubtedly a great deal of chi- 
canery have characterized the opera- 
tions of some subdividers who own, or at 


single transaction and not holding himself out as carry- 
ing on the business of real estate broker. 

21 Colorado, Florida, Georgia, New York, Oregon, 
Washington, and Wisconsin. 
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least have some interest in, the land 
they are selling. However, such opera- 
tors are not included in the Mac- 
Chesney Act which, as it is worded, 
applies only to those selling for others. 

Several interesting attempts have 
been made to meet this difficulty. A 
few states try to make certain of in- 
cluding at least the subdivision salesmen 
within the purview of the act. Thus 
Arkansas defines a real estate salesman 
as one who 


«“e 


isemployed, . . . byareal 
estate broker or property owner engaged in 
the real estate business as a whole or partial 
vocation 


Illinois seems to cover this status of a 
subdivision owner by first stating: 


“The provisions of this Act shall not apply 
to any person . who as owner or 
lessee shall perform any of the acts afore- 
said with reference to property owned or 
leased by them, or to the regular salaried 
employees thereof where such acts 
are performed in the regular course of, or as 
an incident to, the management of such 
property and the investment therein 
and not in connection with a whole or partial 
vocation of selling or offering tosell . . . 


By excepting those to whom the act 
does not apply, the legislature seems to 
have intended to include among those 
requiring a license subdividers whose 
“whole or partial vocation” is certainly 
the sale of real estate. However, this 
provision seems to be inconsistent with 
the definition of real estate broker as one 
who acts “for others.” Unfortunately, 
perhaps, for the administration of the 
law, few cases in Illinois have tested the 
meaning and constitutionality of the 





22 IIlinois and Pennsylvania have similar provisions. 

23 Alabama, Colorado, Delaware, Iowa, North Caro- 
lina, Wyoming. The laws of Arizona, California, 
Georgia, Michigan, New Jersey, New York, Ohio, 
Oregon, Pennsylvania and Wisconsin expressly state 
that the employing broker must be licensed. All 
licensees are classed as brokers in Idaho, Montana, and 
Washington. 


license law. No court of final juris- 
diction has determined the precise mean- 
ing of this clause. 

In some states® where the license law 
defines as salesmen only those persons 
who have an employing broker, real 
estate commissions attempt to control 


‘the activities of subdivision owners and 


their salesmen by requiring all salesmens’ 
licenses to be under an employing bro- 
ker’s license.” In order to have his sales- 
men licensed, the subdivider must either 
take out a broker’s license himself or 
designate some member of his organiza- 
tion to be licensed as a broker. This 
gives the commission some control over 
the activities of the organization since 
revocation of the broker’s license would 
probably entail much unfavorable and 
undesirable publicity. However, there is 
some question as to whether the sub- 
divider who refused to be licensed could 
be prosecuted under the criminal pro- 
visions of the act. It might be insisted 
that the salesmen were really acting 
under the definition of a broker in selling 
for others and should be licensed as 
brokers. The courts may reasonably 
hold that as an owner the subdivider 
need not have a license and that his 
agents are entitled to brokers’ licenses. 
If this should be the interpretation, 
then salesmen, licensed as_ brokers, 
might have their certificates revoked for 
unworthiness, but the general merchan- 
dising policy of subdividers could not be 
regulated by real estate commissions. 
There seems to be little question” 
but that the sales policies of some sub- 
dividers are as anti-social as those in any 

4 See 1925 Annals of Real Estate Practice, volume on 
General Real Estate Topics, 387-390. 

%1925 Annals of Real Estate Practice, volume on 
General Real Estate Topics, pp. 388-390. See also the 
Annual Report, Real Estate Department, Chicago 
Better Business Bureau, (issued June, 1930) pp. 5-18; 
and H. Morton Bodfish, “The Free-Lot Subdivider,” 


5 Fournal of Land & Public Utility Economics 187-198, 
285-292 (May and August, 1929). 














juris- 
1ean- 


> law 
rsons 
real 
ntrol 
and 
1ens’ 
bro- 
ales- 
ther 
f or 
1Za- 
[his 
ver 
ince 
yuld 

and 

e 1S 

ub- 

uld 

ro- 


ted 
ing 


his 








REAL ESTATE LICENSE LAWS 19 


other field of the real estate business. 
The purpose of the foregoing discus- 
sion is not to show that subdividers 
should not be regulated but that under 
most of the present license laws it is, 
in the last analysis, almost impossible 
to make this regulation completely 
effective. If the license laws were 
amended to include regulation of sub- 
division sales where the subdivider has 
an interest in the land and is not acting 
entirely as an agent, the objection would 
undoubtedly be raised that such control 
would be unconstitutional, on the ground 
that the state has no power to control the 
disposition of real estate by the owner.” 
However, the law might be drawn so as 
to indicate clearly its intention to regu- 
late the manner of carrying on a business 
which has been the medium of much 
fraud and is also of great public concern, 
and not to hinder the ordinary property 
owner in selling his home or place of 
business. 

Georgia has covered this problem of 
controlling the conduct of subdivision 
operators by amendments to the original 
license law. In 1929 the definition of a 
real estate broker was made to include: 


“Any person, firm or corporation sub- 
dividing a tract of land into twenty (20) or 
more lots, or offering for sale a tract of land 
already subdivided into twenty (20) or 
more lots, where such person, firm or cor- 
poration sells or offers any of said lots for 
sale through salesmen, whether such sales- 
men be regularly or occasionally employed 
and whether they be paid salaries or com- 
missions.” 


As yet the constitutionality of this pro- 
vision has not been tested. 

Legitimate subdividers would favor 
such regulation, just as the organized 
real estate groups have on the whole 


2 MacChesney, op. cit., p. 802, footnote I. 

27 It is said that in Massachusetts and Rhode Island 
proposed license laws were opposed by ‘the real estate 
boards. (1925 Annals of Real Estate Practice, volume on 


favored the general principles of real 
estate license laws.?” Such regulation 
would not injure the ethical subdivider 
but rather would aid him by reducing 
the hardest type of competition he has 
to meet—that of the operator who 
thrives on misrepresentation to the 
ignorant and unwary, and practices 
fraud on those financially unable to seek 
their legal remedies. 

The possibility exists that, in some 
courts at least, that part of a real estate 
license law which does not depend for 
its justification on the fiduciary or 
agency capacity of the broker may be 
held unconstitutional. This cannot be 
said with certainty. Other bases for 
justifying these laws have been found, 
for ail of them contain provisions for 
regulating acts not related to the fidu- 
ciary capacity. Possibly, since license 
laws have been adopted in many states 
and their general theory tested and ap- 
proved so often, the courts may now be 
prepared to extend their interpretation 
still further. Such an outcome, however, 
would be much affected by the manner 
in which the case was presented. Par- 
ticularly important would be the empha- 
sis upon regulation of a business instead 
of interference with an owner’s right to 
sell his real property. 


Educational and Competency Tests 
for Registration 


One of the most important develop- 
ments in real estate license laws is ex- 
amination to determine the competency 
of applicants. Some of the regulations 
regarding examination are mandatory, 
while others are only permissive. The 
laws of the various states may be classi- 
fied in four groups. First, certain states 
require only certification of the appli- 


General Real Estate Topics, pp. 302-3.) One of the 
reasons for the opposition in Massachusetts was the 
fact that the proposed bill exempted real estate de- 
velopers and their salesmen (Jdid., p. 387). 
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cant’s character as to honesty, integrity, 
and trustworthiness, with no mention of 
competency.”® Here it seems impossible 
for the licensing authorities to require 
examinations. Second, a few states re- 
quire that licenses be issued only to 
those competent to transact real estate 
business so as to safeguard the interests 
of the public, but permit this to be shown 
by certification from citizens in the ap- 
plicant’s county and make no provision 
whereby the commission may require 
additional proof.*® Third, some of the 
laws permit or require the Commission 
to demand proof of the applicant’s 
competency in addition to certification 
thereto, but do not mention either an 
oral or written examination. In these 
states the commission seems to have the 
power to require that the applicants 
pass a written examination.*® Finally, a 
few, but growing number of, states re- 
quire that competency be established by 
a written or an oral examination, or 
both, with a written one expressly 
stipulated in several instances.*! 

The type of examination toward which 
the states are tending is shown by the 
following clause from the California Act: 


“In addition to proof of honesty, truth- 
fulness and good reputation of any applicant 
for a license, the real estate commissioner 
must ascertain by examination that such 
applicant . . . has appropriate knowl- 
edge of the English language, including 


28 Arizona, Idaho, Illinois, Pennsylvania, Washington. 

29 Arkansas, Montana. 

30 Alabama, Wisconsin, Iowa, Delaware, Georgia, 
North Carolina, Oregon, and Wyoming. Iowa is in- 
cluding a few questions in the application form. North 
Carolina hopes to put through an amendment in the 
near future requiring a written examination. In 
Florida the commission is empowered to use a written 
examination as soon as one is prepared. Alabama and 
Wisconsin are actually using a written examination. 

31 Colorado, California, Michigan, New Jersey, New 
York, Ohio. The California, Colorado, New Jersey, and 
Ohio requirements apply to both salesmen and brokers. 
Only brokers are included in Michigan and New York. 

82 The following section of the Ohio law is interesting 
as showing the educational influence of the organized 


reading, writing, spelling, elementary arith- 
metic, a fair understanding of the rudi- 
mentary principles of real estate conveyanc- 
ing, the general purposes and general legal 
effect of deeds, mortgages, land contracts of 
sale, and leases, of the elementary principles 
of land economics and appraisals, and a 
general and fair understanding of the obli- 
gations between principal and agent, of the 
principles of real estate practice and the 
canons of business ethics pertaining thereto, 
as well as of the provisions of the Cali- 
fornia real estate act . sa 


The provisions in the other laws of this 
class are similar, but less detailed. 

In those states using written examina- 
tions the requirements are attaining 
rather high standards. In California, 
for example, the degree of preparation 
necessary to answer the questions satis- 
factorily would compare favorably with 
that given by one or possibly more 
courses of collegiate rank.** 

If one of the justifications of license 
laws is the special knowledge required of 
a real estate broker, then a requirement 
that the applicant prove his competency 
before being granted a license does not 
seem unreasonable. However, this pro- 
vision in a state law proposed to be 
passed for the first time might make its 
acceptance much more difficult, and 
still other reasons may be advanced for 
believing that it may well be reserved 
for later amendment of the act. 


bodies of real estate men and possibly the part which 
they have played in securing the passage of license laws. 
“The Board shall from time to time promulgate such 
canons and cause them to be published in printed form; 
but for the purpose of the first examination held here- 
under, and until the first such publication is made, the 
canons adopted by the National Association of Real 
Estate Boards shall be taken as the basis of such exam- 
inations.”” 

33 Examples from a California brokers’ examination: 
Why is it necessary to disclose to both principals in an 
exchange that both sides are paying commission? 

Why is agent correctly charged to know the science of 
land evaluation? 

Are deeds to real property valid when duly executed 
except as to delivery, but to be delivered upon the death 
of the grantor? Explain your answer. 
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“Tt is my opinion that the law in any 
given State in the first instance at least 
should be passed without the addition of 
educational qualifications, so that the princi- 
ple may be first established with the right of 
every one in the business independent of 
educational qualifications, if they have the 
other requisites, to continue in the business, 
and then insert the educational test only 
after the law has been sustained by the Su- 
preme Court of the State in which passed.” 


That the examinations are effective 
in keeping at least some incompetents 
out of the business is shown by the fol- 
lowing quotation: 


“About 45% of all persons examined 
failed to pass, and under the plan of educa- 
tion examination, which is now being 
strengthened in California, the number of 
brokers entering the business appears to be 
falling.” 


As to New York it was reported, 


“The weakness of our law is that thou- 
sands of incompetent brokers got ‘under the 
tent’ before qualifying examinations were 
required. What proportion of our licensed 
brokers could pass the examinations now 
required of new applicants? I doubt if 50% 
of them could make the required 70% in 
any such an examination.’ 


Surety Bonds as Prerequisites 
for Registration 


The model MacChesney Act requires 
that an applicant for a broker’s or sales- 


34 MacChesney, op. cit., pp. 806 ff. 
% Glenn D. Willaman, “Real Estate License Law 
Legislation,” 1928 Annals of Real Estate Practice 69. 


36 Tdem., p. 74. In this connection it should be 


noted that in all states requiring a written examination 
persons already licensed are permitted to renew their 
licenses without passing the examinations required of 
new applicants. 

37 Arizona, $2,500 for both brokers and salesmen; 


man’s license furnish a bond of $1,000 
running to the state. In practice the 
amounts of these bonds vary greatly 
from state to state,*? and some states 
have no bond requirement.*® 

The purpose of the surety bond is to 
help insure recovery of money lost by 
persons who have been defrauded in 
real estate transactions by dealers regis- 
tered under the Act. Sometimes the pro- 
ceeds of the fraud have been dissipated 
and recovery under the civil laws of the 
state is impossible because of insufficient 
resources on the part of the real estate 
broker or salesman. The bond consti- 
tutes a fund to repay those who can 
properly prove their claims. In a number 
of cases*® the sureties under the bonds 
have been held liable to defrauded per- 
sons. While the enforcing officers of one 
state’® consider the bond ineffective, gen- 
eral opinion“! regards it as desirable. 

This article has discussed the purpose 
of real estate license laws and described 
and analyzed some of the more impor- 
tant features of the laws adopted in the 
various states. In a subsequent article 
some of the problems met in admin- 
istering the acts will be considered. 


Idaho, Montana, Washington, $1,000, with all licensees 
classed as brokers; California, $2,000 for brokers only; 
Ohio, $1,000 for brokers only; Oregon, $2,000 for bro- 
kers and salesmen; Wyoming, $1,000 for both brokers 
and salesmen; Nevada and Utah, $1,000 for brokers 
only; Virginia, $1,000; Louisiana, $1,000 per thousand 
of population of the parish in which the applicant lives. 

38 Alabama, Arkansas, Delaware, Florida, Illinois, 
Indiana, Iowa, Michigan, New Jersey, New York, North 
Carolina, Pennsylvania, Wisconsin. 

39 McIntosh v. Clarke, 282 Pac. 554 (1929); Texas Co. 
v. Mattison, 125 So. 147 (1929). 

40 Willaman, op. cit., p. 69. 

41 Tdem., pp. 72-76. 





Telephone Consolidation Under the Act 
of 1921 


By STUART DAGGETT 


road consolidation which has oc- 

curred since 1920, the character and 
effect of the federal statute of 1921 re- 
lating to the consolidation of telephone 
companies has been largely neglected. 
This act, nevertheless, expresses a con- 
gressional view that is significant, and 
its results merit attention. It is the 
purpose of this article to examine the 
extent of telephone consolidation under 
the permissive clauses of existing law, 
and to make certain observations con- 
cerning the motive, character, and 
method of financing of the telephone 
mergers which have occurred during the 
past nine years. 

What are the terms, and what was the 
congressional history of the telephone 
consolidation act? The statute referred 
to was passed in June, 1921, as an amend- 
ment to section 407 of the Transporta- 
tion Act of 1920. In the form finally 
adopted it constitutes paragraph 9g of 
section 5 of the Act to Regulate Com- 
merce, and reads as follows: 


[: spite of the free discussion of rail- 


Upon application of one or more telephone 
companies for authority to consolidate their 
properties or a part thereof into a single 
company, or for authority for one or more 
such companies to acquire the whole or any 
part of x property of another telephone 
company or other telephone companies or 
the control thereof by the purchase of securi- 
ties or by lease or in any other like manner, 
when such consolidated company would be 
subject to this Act, the commission shall fix 
a time and place for a public hearing upon 


142 Stat. at Large 27, Chap. 19, June Io, 1921. 
261 Congressional Record 745, 67th Congress, Ist 
Session, Pt. 1, April 28, 1921. 


3 Ibid. p. 747. 


such application and shall thereupon give 
reasonable notice in writing to the governor 
of each of the States in which the physical 
property affected, or any part thereof, is 
situated, and to the State public service com- 
mission or other regulatory body, if any, 
having jurisdiction over telephone companies 
and to such other persons as it may deem 
advisable. After such public hearing, if the 
Commission finds that the proposed consoli- 
dation, acquisition, or control will be of ad- 
vantage to the persons to whom service is to 
be rendered and in the public interest, it shall 
certify to that effect; and thereupon any 
Act or Acts of Congress making the proposed 
transaction unlawful shall not apply. Noth- 
ing in this paragraph contained shall be con- 
strued as in any wise limiting or restricting 
the powers of the several States as now ex- 
isting to control and regulate telephone com- 
panies.! 


The congressional history of the Act 
just cited was brief. On April 28, 1921, 
Senator Frank B. Willis of Ohio pre- 
sented to the Senate a memorial previ- 
ously adopted by the General Assembly 
of the State of Ohio. This document de- 
clared that public interest demanded 
the elimination of dual telephone service 
and the unification of the service of com- 
peting telephone companies, and called 
upon Congress for appropriate legisla- 
tion.? Senator Willis introduced a bill 
on the same day to permit the consolida- 
tion of telephone companies,? and Mr. 
Graham of Illinois followed on May 24 
in the House of Representatives with a 
proposal for similar legislation.* Re- 
ports were submitted by the Senate 
Committee on Interstate Commerce on 
May 26,° and by the House Committee 


4 [bid., Pt. 2, p. 1718, May 24, 1921. 
567th Congress, 1st Session, Sen. Rep. No. 75, Ser. 
b-7918. 
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on Interstate and Foreign Commerce on 
May 31.° The form of legislation laid 
before both Senate and House at this 
time was substantially that of the orig- 
inal House draft, and with slight amend- 
ments, and after one day’s debate in 
each Chamber,’ the law was passed by a 
party vote.* The President’s signature 
was afhxed on June 10. So far as the 
record shows there was no active oppo- 
sition in Congress to the pending bill, 
and none outside, although some hear- 
ings were held at which both Bell system 
and independent telephone operators 
were represented. 

Summarizing briefly the arguments 
for and against the Willis-Graham Act 
of 1921, we find that the principal appre- 
hensions entertained were: first, that it 
would foster a monopoly which, on 
general grounds, would be contrary to 
the public interest; second and more 
particularly, that in the process of con- 
solidation one company might pay an 
unreasonable sum for the properties of 
another in the expectation of charging 
a sufficient rate to make the investment 
profitable; and third, that the regula- 
tive authority of State governments 
might be restricted by the powers 
granted to the Interstate Commerce 
Commission. As against these objec- 
tions it was stated that in about 1,000 of 
the 21,000 exchange points in the United 
States there were two local exchanges. 
Such dual operations were said to im- 
pair the financial position of the operat- 
ing companies, rendering them unable 
to market their securities and to give 
service which the public had a right to 
expect. Moreover, from the standpoint 
of operation, double systems were notori- 

6 67th Congress, 1st Session, House Rep. No. 109, Ser. 


7920. 

761 Congressional Record, Pt. 2, pp. 1982-1994, June 
1, 1921; [did., p. 1999, June 2, 1921. 

8 The test vote in the House on a motion to recommit 
was 195 in favor of the passage of the bill, 97 opposed, 
139 not voting. There was no record vote in the Senate. 


ously expensive, inefficient, and annoy- 
ing to the users; and regulated monopoly 
offered far greater possibilities than any 
form of competition. These arguments 
were not new. It is, however, interesting 
to recall them, and in some measure to 
compare legislative expectations in 1921 
with results of the nine years’ experience 
through which the country has passed. 

Let us first return for a moment to the 
text of the law of 1921 as printed in the 
opening paragraphs of the present ar- 
ticle. The reader will observe the 
sweeping character of the language used. 
The purpose was, particularly, to exempt 
telephone companies engaged in inter- 
state commerce from the inhibitions of 
section 7 of the Clayton Law. And the 
Act accordingly covers the consolida- 
tion of telephone companies: (1) by 
merger of several properties into a 
single company; (2) by acquisition by 
one telephone company of the whole or 
any part of the property of another 
telephone company; and (3) by acquisi- 
tion by one telephone company of con- 
trol over another telephone company (a) 
by purchase of securities, (b) by lease, 
(c) in any other “like manner.” It is 
evident that the authority given in- 
cludes all ordinary methods of consolida- 
tion; and it is worth observing, in view 
of the distinctions drawn between con- 
solidation and acquisition of control in 
the case of railroad mergers, that in 
telephone consolidations the different 
practices mentioned are all equal before 
the law. 

One hundred and eighty-eight consol- 
idations of properties have been accom- 
plished between 1921 and 1929, under 
the permissive clauses of paragraph 9.° 


9Vols. 70 to 154, Interstate Commerce Commission 
Reports. One consolidation application was denied 
during the period under consideration. With this ex- 
ception the number of consolidations accomplished is 
also the number of consolidations for which permission 
to merge was asked. 
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TaBLe I. NuMBER oF TELEPHONE CONSOLIDATIONS AND SuBSCRIBERS INVOLVED, By 
YEARS, 1921 TO 1929. 
1—2000 2001-4500 Over 4500 
Subscribers Subscribers Subscribers Total 
; Number of|Number of/Number of/Number of/Number of/Number of/Number of/Number of 
Year Consolida- Sub- Consolida- Sub- Consolida- Sub- Consolida- Sub- 
tions scribers tions scribers tions scribers tions scribers 
“(| erent e) DUae peer ae, ¥ ANGI I 2,315 3 174,935 4 177,250 
MIRO 5c ss oc wee 2 4 1,878 I 4,435 2 21,950 7 28, 263 
Ge ct aun 13 10,748 2 5,929 2 101,792 17 118, 469 
ROOMS Sisx sine a wiete 13 9,687 I 2,161 6 227 ,664 20 239,512 
1925.......+04. 14 9,791 5 15,983 2 18,973 21 44,747 
Oe eer 23 13,237 I 2,231 I 8,139 25 23,607 
TS Pe 17 8,964 3 8,052 2 10,556 22 27, 572 
0) SS te as 11,631 2 A580 |) aksanc) Ap Moseen 35 16,491 
PA ee ee 31 ESHRCOY A) connor o ceeereat PA besa tee WU suraeer 31 13,659 
MOtel... 5660 148 79,595 16 45,966 18 564,009 182 689, 570 
Consolidations involving toll lines only, or small consolidations in which 
the number of subscriber stations is not stated...............cc cece cece ee eeee Or SIP eek 
Grand total.......... 188 689,570 











The operations have been distributed by 
years as shown in Table I. 

This number of 689,570 telephone 
stations involved in consolidations dur- 
ing the past nine years may be com- 
pared with the 18,522,767 telephones in 
service in the United States in the year 
1927, and with the 13,726,056 telephone 
stations controlled by the Bell system 
alone. The number of merged stations is 
not negligible, but it is obviously not 
large, and the typical transaction has 
been of small, or at most, of moderate 
importance. One hundred and forty- 
eight out of 182 cases have been con- 
cerned with the acquisition of systems 
which averaged only 538 subscriber 
and service stations to the system, or 





10 The seven instances in which the vendor reported 
as many as 20,000 subscriber stations were the follow- 
ing: 

1. Ohio State Telephone Company and Ohio Bell 
Telephone Company, 1921. The Ohio State, before the 
merger, maintained 85 exchanges in 74 counties in the 
State of Ohio. (70 I. C. C. 463 (1921). ) 

2. Chesapeake & Potomac Telephone Company and 
Ohio Bell Telephone Company, 1921. A combination 
of two Bell telephone companies. (70 I. C. C. 768 
(1921). ) 


the equipment of a country town. 
Sixteen cases have dealt with systems 
averaging 2,872 subscriber stations to 
the system, a number which, in 1922, 
might have characterized a city of 
22,000 inhabitants; and only 18 cases 
have had to do with large enterprises, 
averaging 31,334 subscribers to the 
system, and usually serving several 
counties. It may further be observed 
that out of the 18 cases in which the 
average number of subscriber stations 
per system exceeded 4,500 stations, and 
the average was 31,334 stations, there 
were only seven instances in which the 
vendor reported as many as 20,000 
and only four in which it reported as 
many as 50,000 subscribers.?° 


3. Kinloch System and Southwestern Bell Telephone 
Company, 1923. The purchase by a Bell subsidiary of a 
considerable independent company operating in Illinois 
and Missouri. (76 I. C. C. 709 (1923). ) 

4. Citizens Telephone Company and Michigan State 
Telephone Company, 1923. A Bell company buys an 
independent system in Michigan. (82 I. C. C. 80 
(1923).) 

5. Kansas City Telephone Company and South- 
western Bell Telephone Company, 1924. A Bell com- 


(Footnote 10 continued on page 25) 
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Effect Upon Bell System 


Apart from the total number of sta- 
tions involved, perhaps one of the first 
problems of general interest in the work- 
ing out of the national telephone con- 
solidation policy is whether the result of 
such a policy has been anything more 
than an extension of the already domi- 
nant Bell system. It was suspected 
in 1921 that the Bell people would 
profit from a liberalized consolidation 
law; but it was then stated in debate 
that consolidations would work both 
ways. Representatives of independent 
companies, it was argued, intended to 
take over Bell telephone companies in 
communities where these independent 
companies were better equipped, al- 
though in other communities where the 
Bell telephone company was equipped 
to take over independent lines it would 
do so. There would not be, it was said, 
a universal monopoly existing all over 
the United States, but there would be a 
unification of service in different local- 
ities, in some places the business being 
taken over by the Bell company, in 
others by the independent companies." 


In actual practice, the expectations 
just expressed have not been fully 
realized. It is true that not all consolida- 
tions during the past nine years have 
consisted of extensions and acquisitions 
by Bell companies. Thus, in something 
less than a dozen instances, small 


(Footnote 10 continued from page 24) 


pany extends the area of its operations by buying con- 
trol of a relatively large independent system in Missouri, 
Kansas, and Texas. (861. C. C. 525 (1924). ) 

6. Fifteen companies in Kentucky, serving 47,086 
subscriber stations, are absorbed by the Cumberland 
Telephone & Telegraph Company in 1924. (90 I. C. C. 
567 (1924). ) 

7. Lehigh Telephone Company and Bell Telephone 
Company of Pennsylvania, 1924. A Bell company ex- 
changes property with an independent company in 
Pennsylvania. (94 I. C. C. 285 (1924). ) 

1161 Congressional Record 1990, Pt. 2, June 1, 1921, 
Barkley. 


companies have taken advantage of the 
law to merge with other small competing 
or adjoining properties.’ 

Again, though in a smaller number of 
instances, the Bell system has deliber- 
ately withdrawn from a certain terri- 
tory, selling its exchange therein to an 
independent company or group of com- 
panies. Cases in which the Bell system 
has parted with properties in this way 
include simple sales for a monetary con- 
sideration, such as the disposition of 
unprofitable exchanges at four Pennsyl- 
vania points to the Kittanning Company 
in 1924,' the sale of Bell properties in 
York and Adams Counties, Pennsyl- 
vania, to the York Telephone Company 
in 1925,'4 and the sale of seven other ex- 
changes in Pennsylvania to the Mutual 
Telephone Company, also in 1925." 
They also include a few instances in 
which a Bell company has sold to a cor- 
poration, sometimes one organized for 
the purpose, in which it has received a 
minority interest in common or preferred 
stock in entire or partial consideration 
for the property transferred,'® and they 
blend into a somewhat larger number of 
cases in which the transaction between 
the Bell company and some independent 
system has taken the form of an ex- 
change in which a Bell company has 
surrendered its property and operating 
rights in part of a territory in which it 
competes with a local system in return 
for exclusive possession of the remainder 
of the area in which the Bell and the 


271 1, C. C. 46 (1922); 82 I. C. C. 774, 809 (1923); 
go I. C. C. 293 (1924); 105 I. C. C. 200 (1925); 105 I. 
C. C. 515, 579, 655 (1926); 1171. C. C. 35, 321 (1926). 


1394 1. C. C. 183 (1924). 
M4991. C. C. 546 (1925). 
5 05 I. C. C. 371 (1926). 


1670 1, C. C. 705 (1921); 76 I. C. C. gor (1923); 79 
1. C. C. 113 (1923); 99 I. C. C. 366 (1925). 
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local system have been in contact.!? In 
cases of the last-named type the Bell 
company has frequently agreed to enter 
into exchange and toll-line traffic agree- 
ments which have increased the ad- 
vantage which the second party to the 
exchange has drawn from the compact. 

All told, out of 182 telephone mergers 
reported between 1921 and 1929,!8 11 
consolidations were between independent 
companies, and in 22 instances a Bell sys- 
tem sold or traded some of its telephone 
properties to an outsider. In the re- 
mainder of the cases an independent 
company appeared as vendor and a Bell 
company as vendee. The net result has 
been a noticeable growth in the relative 
importance of the Bell organization. 
According to the Census, 58.3% of all 
telephones in the United States were 
owned by the Bell system in 1912, 62.5% 
in 1917, 66.3% in 1922, and 74.1% in 
1927. There has undoubtedly been a 
trend toward concentration for some 
years, independent of the Act of 1921; 
but the very considerable strengthening 
of the Bell position since 1922 has been 
coincident with the operation of the law 
of 1921, and, probably enough, has been 
facilitated by the statute. 


Elimination of Duplication 


This brings us-to a second question 
mentioned in the Congressional de- 
bates—namely, how far the motive and 
effect of consolidations under the Act of 
1921 have been the elimination of dupli- 
cation. It is clear that Congress origi- 
nally regarded the elimination of dual 
systems of telephones operating in identi- 
cal territory as one of the most important 
steps which could be taken to improve 
telephone service where this duplication 
occurred, and most students would sup- 
port such a position. Whether the actual 
~ 1782 1. C. C. 313 (1923); 86 I. C. C. 251, 805 (1924); 


g0 I. C. C. 57, 350, 705 (1924); 94 I. C. C. 17, 20, 285 
(1924); 99 I. C. C. 90, 218 (1925); 105 I. C. C. 152 


consolidation program has centered upon 
the elimination of duplication is another 
matter. 

We are fortunately in a position to 
make reasonably exact statements re- 
garding the effect of recent consolida- 
tions in eliminating competitive wastes 
because of the character of the reports of 
the Interstate Commerce Commission. 
All telephone cases under the Act come, 
of course, before this Commission. Now, 
the Interstate Commerce Commission 
decided four cases of telephone combina- 
tion during the first year of the ad- 
ministration of paragraph 9. Three of 
these related to comparatively large 
transactions, and in all four the effect of 
consolidation in reducing duplication was 
mentioned, although without precise 
statement of the number of duplicated 
stations. However, beginning with 1922, 
the second year, the Commission de- 
veloped a form of report in which the 
number of subscriber stations duplicated 
by the merging parties in each case was 
stated, and we can accordingly observe 
the extent to which duplication has been 
avoided by merger since 1922 with a very 
considerable degree of accuracy. The 
facts in the case are presented in Table 
II, which distinguishes: first, the number 
of stations duplicated annually in all 
telephone merger cases; second, the 
number of subscriber stations of vendor 
companies in cases in which duplica- 
tion has been present; and, lastly, the 
total number of subscriber stations 
operated by vendor companies each 
year at the times of consolidation. The 
significance of Column B in the table is 
obvious; the remaining information is 
added in order to place the statistics of 
duplication in their proper setting. 

Table II shows unquestionably that 
(1925); 117 I. C. C. 55 (1926); 117 I. C. C. 546 (1927); 


150 I. C. C. 25 (1928). 
18 Vols. 70 to 154 of the Interstate Commerce Com- 


mission decisions. 
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TaBLe II. Conso.ipaTion anp DupLticaTION OF 
TELEPHONE STATIONS, 1922-1929. 





























Stations 
Dupli- Subscriber Stations 
Year cated 
In Cases Involving 
Duplication In All Cases 
A B Cc D E F 
(B +C) (B +E) 
1922...| 10,044 28,263 35-54%] 28,263 35-54 
1923...] 24,960 | 114,371 21.89 118, 469 21.07 
1924... 16,599 | 109,778 15.12 239,512 6.93 
1925... 9,451 | 39,783 | 23.75 44,747 | 21.12 
1926... 4,589 19,596 | 23.42 23,607 19.44 
1927... 2,687 14,432 18 .62 27,572 9.75 
1928... 1,432 4,732 30.27 16,491 8.68 
1929... 750 2,420 31.00 13,659 5-49 
Total| 70,512 | 333,375 21.15 512,320 13.76 











mergers and the elimination of duplica- 
tion have gone hand in hand. If we 
regard all the vendor stations as a 
group, it appears that 70,512 stations out 
of 512,320 stations, or 14% of merging 
stations, were duplicated before consol- 
idation, and presumably this number of 
duplications was eliminated after merger 
occurred. The facts are even more im- 
pressive if we limit ourselves to the 333,- 
375 stations involved in cases in which 
the elimination of duplication was pub- 
licly considered as a reason for consolida- 
tion, for the 70,512 duplications con- 
stitute 21%, or more than % of this sum. 
It may be said parenthetically that such 
figures indicate a possible reduction in 
telephone equipment and a possible re- 
lief to the telephone user which go far to 
justify the entire policy of the law. 

The table indicates another fact also, 
and this is that the number of stations 
duplicated in merger cases and the pro- 
portion which these bear to the total 
number of telephone stations operated 
by vendor companies has steadily de- 
creased, absolutely since 1923 and rela- 
tively since 1925. The proportion of dup- 
licated to total vendor stations for the 
consolidations of 1922 to 1926 was 14%; 
that for the years 1927 to 1929 was 8%. 
The reason is probably not that duplica- 
tions ceased to beimportant in some cases, 
for the percentage of duplicated sta- 


tions to vendor stations in cases in which 
the elimination of duplication was an 
announced purpose remains high, but it 
appears rather to be the case that in- 
stances of consolidation have multiplied 
in which no elimination of duplication 
was expected and in which none has oc- 
curred. We have, therefore, to consider 
what types of merger these last may be. 


Types of Consolidations 


Experience seems to show that tele- 
phone mergers which have taken place 
under paragraph g may be distributed 
according to their impelling motive into 
two groups. One group clearly includes 
those cases in which two or more com- 
panies operate in a single city or terri- 
tory and join together primarily in 
order to avoid duplication and to pro- 
mote economy in service. Such mergers 
have been discussed and need not again 
be referred to. They include all but one 
of the major operations as well as other 
mergers of varying size. 


In the other class of cases the typical 
union is that of asmall company with a 
larger organization, sometimes in order 
to secure telephone connection with the 
subscribers of the larger unit, or the use 
of toll lines for long-distance service; but 
more often because the small system 
lacks the capital, credit, and revenues to 
extend or even to maintain its plant, or 
because the owners of the small enter- 
prise desire to withdraw from the tele- 
phone business and to devote themselves 
to other activities which are more profit- 
able or for which they are better trained. 
Doubtless this division of mergers into 
two groups is not logically all-inclusive, 
and there are a fewcases in which neither 
lack of capital and ability nor the desire 
to avoid duplication of service have been 
deciding factors; but it must be re- 
membered that the desire for monopolis- 
tic gain and the wish to profit by manipu- 
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lation of security issues, which figure in 
industrial combinations, have little in- 
fluence in the closely regulated telephone 
business, and considerations related to 
cost and capital may be expected to and 
do in fact prevail. 

Now it is usually the small telephone 
system which lacks capital, as has al- 
ready been observed. Persons who are 
not in contact with telephone opera- 
tions are apt to forget how numerous 
these small enterprises still are. Some- 
times the local organization was, at its 
inception, a cooperative affair. Citizens 
in a town install a local service tended 
to function upon a non-profit basis, 
and cause the plant to be operated until 
those responsible are no longer able to 
give the time and attention which the 
business requires.!® A plant will be en- 
tirely operated by a man and his wife.”° 
Or it may be that a hardware merchant 
and a stock raiser may undertake tele- 
phone responsibilities," or a physician 
may supplement his income,” or a 
farmer may work an exchange with the 
help of his children.* Sometimes the 
health of the local telephone magnate 
may break down,” or he may wish to 
move away,” or simply to retire.” 
Sometimes a local catastrophe, such as a 
hurricane, may cause damage which the 
owner of a local telephone system may 
be unable to repair.” Sometimes the 
character of the town will change, as 
when an exchange area on the outskirts 
of a large city is occupied by wealthy 
business men who demand a higher 
type of service,”* or the advent of tour- 
ists and perhaps the construction of a 
hotel will create a new demand which 
the local plant cannot supply,’ or a 


19150 I. C. C. 641 (1929). 
20145 1. C. C. sgt (1928). 
2150 I. C. C. 221 (1929). 
2145 1.C. C. 81 (1928). 
% 138 I. C. C. 697 (1928). 
4138 I. C. C. 64 (1928). 


summer resort traffic may be built up;*° 
or, still more frequently, a town will just 
grow, and the parties who originally in- 
stalled its telephones will find that they 
lack money, time, and ability to care for 
its expanding needs. 

If we group the telephone mergers of 
the past Io years according to their 
size, we shall find that relatively fewer 
subscriber stations have been duplicated 
in cases involving the absorption of small 
companies than where vendor companies 
have been large or of moderate size. 

Table III shows that about 9% of 
the vendor stations between 1922 and 
1929 have been duplicated on the aver- 
age in telephone mergers in which the 
vendor companies have served not to 
exceed 2,000 stations, while the per- 
centage in the case of telephone mergers 
of a more comprehensive kind has been 














TaBce III. Conso.ipaTions AND DuPLICATIONS BY 
CATEGORIES, 1922-1929. 
Percentage 
Total of Stations 
Description Stations Number Duplicated 
of Group Duplicated of | to Total 
Subscriber | Subscriber 
Stations Stations 
t-2000 Subscriber 
stations ......... 7,255 79,595 9.12% 
2001-4500 Subscriber 
stations.......... 8,207 43,651 18.80 
Over 4500 Subscriber 
SDs 5 454 orcas 55,050 389,074 14.15 
Es en weed 70,512 512,320 13.76 














considerably more. It is an historical 
fact that the average number of vendor 
stations to a consolidation from 1922 to 
1926 was 5,051, or considerably above 
the dividing line of 2,000 that we use to 
distinguish large from small telephone 
operation, while the average number of 
vendor stations to a consolidation from 
1927 to 1929, was 667 or considerably 


% 145 1. C. C. 76 (1928). 

% r45 1. C. C. 147 (1928). 
7145 1. C. C. 321 (1928). 
8 105 I. C. C. 815 (1926). 
29 150 I. C. C. 513 (1929). 
30 711 I. C. C. 647 (1926). 
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below this line. It seems reasonable to 
conclude, therefore, that the lessened 
importance of duplication of facilities 
as a motive to telephone consolidation 
has been due in recent years to this 
change in composition of the merging 
groups, rather than to any change in 
policy with respect to the consolida- 
tion of comparable companies in earlier 
and later years. 


Terms of Merger Transactions 


We may now turn from the subject of 
the character and causes of telephone 
consolidation under the law of 1921 to 
the question of the terms upon which 
consolidation has taken place under this 
enactment. There is nothing in the law 
nor in the published Congressional dis- 
cussions regarding the Act of 1921 which 
throws any light upon the expected 
basis for compensation in consolidation 
cases, except the fear expressed lest the 
price paid by the purchaser might some- 
times be unreasonably high. It was not 
even clear to all Congressmen that the 
Interstate Commerce Commission could 
control the details of a telephone merger 
under the Act, although most legisla- 
tors probably assumed that the power of 
the Commission to refuse its assent to a 
proposed merger would enable it to 
dictate terms. Prima facie, prices should 
be reasonable in order to protect the con- 
sumer; and they should contain little or 
no speculative element, both because the 
demand for telephone service is compara- 
tively stable and predictable, and be- 
cause the quantity of service offered is 
subject to monopoly control. Prima 
facie, also, the same principles applicable 
to valuations for rate purposes should be 
used in cases of telephone consolida- 
tion, because it is almost certain that 
prices which the Commission approves 
for the purpose of consolidation will be 
absorbed into the rate-bases of the com- 


panies affected, and that these prices 
will be used at some future time in con- 
troversies relating to a fair return. Let 
us see how far these assumptions have 
been verified in practice. 


Most purchases of small or moderate- 
sized telephone properties since 1920 
have been for a cash consideration, and 
unaccompanied by any issue of stock or 
bonds. We have already seen that the 
total number of consolidations involving 
4,500 or less subscribers per consolida- 
tion between 1921 and 1929 was 164 and 
the total number of subscribers affected 
125,561. Sixty-nine per cent. of these 
subscriber stations were acquired by the 
purchaser entirely for cash drawn from 
his existing cash resources, and 72% of the 
total price paid for all of these purchased 
stations was entirely in cash. Of the 
balance some was in cash, some of the 
difference is accounted for by the tender 
by the purchaser of other telephone 
properties in exchange, in some instances 
the purchaser assumed outstanding lia- 
bilities, and in other cases stocks and 
bonds were given to the vendor or 
were issued and sold to provide cash 
required for the purchase. It is to be 
remembered that the aggregate sum re- 
quired for all of these small or moder- 
ate-size transactions was less than $12,- 
000,000, and that the purchaser was in 
most cases a company affiliated with 
the powerful Bell system. When the 
purchaser was not a Bell company, the 
percentage of transactions completed 
entirely upon a cash basis fell as low as 
40% (excluding exchanges). When the 
Bell company sold and an _ outside 
company bought, the percentage was 37 
or still lower. These cases, however, 
form a small percentage of the whole. 
With respect to the very substantial 
portion of the telephone consolidations 
which have concerned companies with 
4,500 subscribers or less, the policy of 
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permissive merger has provided few new 
issues of securities, and raises no impor- 
tant questions connected with security 
control. 

Large telephone properties cannot 
ordinarily consolidate upon a cash basis 
to the same extent as the smaller com- 
panies. Since 1920 there have been 18 
cases of consolidation involving units 
with 4,500 or more subscribers each. 
The available information with respect 
to four of these mergers is incomplete, 
but for 14 of them it is full enough to 
permit analysis. For the 14 companies 
of this group an aggregate price of 
$34,789,122.70 was paid. Of this, $11,- 
839,575.17 was in cash, $3,833,008 con- 
sisted of properties offered in exchange, 
and $19,116,539.53 took the form of the 
issue of stock, the execution of a note, or 
the assumption of the vendor’s out- 
standing liabilities. It has been a com- 
mon practice in large consolidations for 
the purchasing company to assume the 
liabilities of the vendor, although in 
three cases the purchase price was paid 
in stock and no liabilities were assumed. 

Assumption of liabilities reduces the 
sum which the vendor is compelled to 
raise immediately, and obviates to this 
extent fresh financing. It introduces 
no new complications into the financial 
structure, and this is also true of the 
exchange of properties on the assump- 
tion that the exchanged properties are 
fairly valued. Whether the use of cash 
has the same effect depends upon how 


31 Reference may be made at this point to the single 
case in which the Interstate Commerce Commission 
denied an application of telephone companies to con- 
solidate during the period of 1921 to 1929. This denial 
was of an application by the Illinois Commercial Tele- 
phone Company, a newly organized corporation, to 
acquire the properties of the Illinois Southern Telephone 
Company, the Commercial Telephone Company, and of 
two smaller telephone companies all operating in 
Illinois. The estimated reproduction cost new of the 
four systems was $3,518,104.95, the cost less deprecia- 


the cash is procured. In the case of 
small transactions we have seen that 
cash tendered was ordinarily drawn from 
the vendor’s cash resources; in the large 
operations this extremely conservative 
practice was sometimes but not always 
possible. Notably in four cases, includ- 
ing $7,546,365 out of the total cash of- 
fers of $11,839,575.17, additional financ- 
ing was necessary. In two of these in- 
stances the American Telephone and 
Telegraph Company advanced the neces- 
sary funds to a purchasing subsidiary 
either on open account or on execution of 
a demand note. In the other two in- 
stances new securities were issued. There 
is not a great deal of difference between 
tendering new securities directly for 
acquired property and borrowing or 
selling securities for cash which is then 
used to consummate a sale. If we sub- 
tract the $7,546,365 raised in this way 
from the total cash transactions we have 
basis for the conclusion that only $4,- 
293,210.17 out of $34,789,122.70 was 
paid in this group of operations from cash 
resources previously accumulated by the 
buyer. This is in rather striking con- 
trast to the practice in the smaller 
mergers. In view of the method of 
valuation followed, however, which we 
shall presently discuss, and because 
also of the part played by the exchange 
of properties and the assumption of lia- 
bilities, it does not seem probable that 
the fixed charges supported by telephone 
systems have been increased, even in the 
case of the larger consolidations.*! 


tion was estimated at $3,166,294.45, and the price 
offered was $2,670,000 in cash. The plan of consolida- 
tion in this case differed, however, from the type of 
practice which the Commission has frequently approved 
in two respects: (1) it was proposed to dissolve the 
vendor companies and to substitute a new company 
with an increased capitalization, but no additional 
assets; and (2) there was no evidence that costs of 
operation would be reduced or service improved. The 
Commission, therefore, preferred to leave matters as 
they were. (145 1. C. C. 43 (1928).) 
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The observations in the foregoing 
paragraphs fall a good deal short of 
presenting a complete picture of the 
manner in which telephone consolida- 
tions of the past nine years have been 
financed, but they at least suggest that 
the interesting feature of telephone con- 
solidation under the Act of 1921, now 
paragraph 9g of section 5 of the Act to 
Regulate Commerce, has been less how 
the money for the acquisition of control 
has been raised than how the prices have 
been determined which the vendee com- 
panies have agreed to pay. 


Upon this last point, unfortunately, 
it is extremely difficult to discover a 
standard practice. The two obvious 
bases for a price in case of transfer of 
title to property are, first, earnings, and, 
second, valuation. Now it does seem 
that there is some correspondence be- 
tween gross earnings, at least, and the 
amounts paid by vendee companies in 
the telephone cases if one is satisfied 
with very general conclusions. Thus in 
the instances in which both prices and 
earnings are reported, vendees have paid 
between 134 and 3% times gross earn- 
ings for the lines they have acquired, with 
variations above and below these repre- 
sentative figures to which we shall 
presently refer. The multiple of gross 
earnings appears, moreover, to decrease 
as the size of the consolidation has 
diminished. If we divide vendor com- 
panies into three groups according to the 
purchase price they have received, we 
may calculate that the median of in- 
stances in which the price was as much 
as $100,000 was between 3.32 and 3.39 
times gross earnings; that in which the 
price was less than $100,000 but over 
$20,000 was 2.69 times gross earnings; 
and that in which the price was $20,000 
or less was between 1.71 and 1.74 times 
gross earnings. There is a reasonable 
basis for this progressive change, be- 


cause small telephone companies, often 
poorly equipped and badly managed, do 
not enjoy the stability of earnings which 
we associate with larger concerns; and 
the conformity between what has hap- 
pened and what we should naturally ex- 
pect in the experience of the three groups 
mentioned tempts one to generalize in a 
rather definite way. 

When we talk about earnings and the 
price of telephone properties, however, 
we have to remember two things. The 
first is that the range of relationships 
between gross earnings and purchase 
price is very wide. Small companies 
have sold since 1921 for from .19 to 5.13 
times their gross; medium-sized com- 
panies for between .97 and 7.87 times 
their gross; and companies commanding 
a price as high as $100,000 for from 1.31 
to 30.49 times their gross. The second is 
that whatever can be said of gross earn- 
ings, there is apparently no standard re- 
lationship at all between the net earnings 
of vendor telephone companies in our 
various groups and the prices paid for 
these systems. Indeed, no one who has 
examined the extremely various operat- 
ing results of the small telephone systems 
which have sold out during the past 10 
years would expect such a standard re- 
lationship to exist. People who buy the 
sort of telephone properties which have 
recently come upon the market must, of 
course, have some idea of what they may 
be able to do with them, but they must 
rely for the most part upon their own 
successful experience in similar situa- 
tions for their inspiration, and not upon 
the record of the vendor. 

One must remember also that Fall 
prices in consolidation cases must’ re- 
ceive the approval of the Interstate Com- 
merce Commission, and that this federal 
body relies more upon valuation than 
upon the capitalization of earnings in 
determining what telephone price it will 
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approve. It can hardly act differently 
in view of its general regulatory prac- 
tice, and of the fact already mentioned, 
that prices set in consolidation cases are 
more than likely to be cited as evidence 
of value in rate and capitalization litiga- 
tion affecting the same company. Valu- 
ation, then, as well as earnings, has af- 
fected price. The Interstate Commerce 
Commission has not, it is true, attempted 
a valuation of all telephone companies 
after the fashion of its railroad valua- 
tions, nor will one find in its telephone 
decisions any discussion of the principles 
of valuation. But the Commission cites 
a valuation in nearly every consolidation 
case, and the prices it accepts have been 
near enough these estimates to make a 
causal connection seem probable. Valu- 
ations have, in many instances, been 
official, as when the engineering depart- 
ment of a State Public Service Commis- 
sion has conducted an appraisal; in 
other cases the valuation has been per- 
formed by an engineer of the Bell Tele- 
phone Company when the Bell system 
has been a purchaser, or by some other 
private engineer. Whether public or 
private, valuations have set forth the 
cost of reproduction less depreciation, 
frequently the cost of reproduction new, 
sometimes the investment or original 
cost, and sometimes a figure called pres- 
ent or structural or appraised value; ex- 
cept that since the latter part of 1924 


the only bases of value reported have 
been, save for one minor instance, those 
of cost of reproduction less depreciation 
and cost of reproduction new. 

The writer has taken pains to compare 
the purchase price paid for telephone 
properties in the course of consolida- 
tions under paragraph 9g with estimates 
of the cost of reproduction new, original 
cost, and cost of reproduction less de- 
preciation as reported in the published 
decisions of the Interstate Commerce 
Commission since 1921. The results are 
set forth in Table IV below. 

While the Interstate Commerce Com- 
mission has never committed itself to 
the preferential recognition of any single 
basis of valuation in the telephone cases, 
yet the correspondence of approved price 
to the figure of cost of reproduction less 
depreciation, and the fact that this basis 
and the estimate of cost of reproduction 
new are the only figures reported in 
recent years suggest strongly that cost of 
reproduction less depreciation has been 
given more weight than other bases 
which may have competed on grounds of 
principle. Indeed, the lack of records of 
original cost and the extreme degree of 
depreciation of many telephone prop- 
erties may have made such a selection 
necessary. 

There is, nevertheless, one funda- 
mental circumstance in these telephone 
valuations which distinguishes them 


TaB_Le IV. Comparison oF PricE AND VALUATION IN TELEPHONE CONSOLIDATIONS 
SINCE 1921 (*) 











Number Percentage 
Basis of Valuation of Aggregate Aggregate of Price to 
Instances Price Valuation Valuation 
Cost of reproduction new................. g2 $17,020, 431.34 $23,798, 422.27 71.52% 
NORIO RIOR cos 6 5 a aispaed nce see cae acts 6 10,197, 861.14 11,941, 828.49 85.39 
Cost of reproduction less depreciation ...... 155 34, 213,490.06 37,385, 764.40 91.51 

















*This tabulation does not include the miscellaneous valuations where no basis was stated in the decision of the Interstate 
Commerce Commission, nor those in which descriptive terms were used as structural value or appraised value, the exact meaning 
of which is doubtful. Such valuations were reported in 18 out of the 182 cases, and the price paid in these instances was 83.1% 
of the valuation. It is perhaps unnecessary to point out that the different categories in the table cannot be added together without 
producing duplication, as two or more bases of valuation are often reported in a single case. 
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from the more careful appraisals of the 
reproduction costs of public utilities 
which state and federal authorities have 
made in other types of cases. This is 
that the reproduction value taken in 
telephone cases is not that of property 
used or useful to the vendee, but more 
nearly that of property used or useful 
to the vendor. The difference between 
these two categories is so great in the 
case of many of the companies affected 
by paragraph g as to make the process of 
valuation almost as uncertain as the ap- 
plication of a selected factor to gross or 
net earnings in order to ascertain a price. 

We may illustrate the difference be- 
tween the value of telephone property 
useful to the vendee and that of prop- 
erty used by the vendor, first, by two 
specific examples, and, second, by a more 
general statement. 

Let us consider the recent case of the 
purchase of the properties of the Estan- 
cia Telephone Company in New Mexico 
by the Mountain States Telephone & 
Telegraph Company, a Bell corporation. 
The Estancia Company was a small 
enterprise serving 74 urban and 94 rural 
stations from two exchanges, and Io toll 
stations, which had a plant valued at 
$24,242.43 on the basis of cost of re- 
production new and at $13,777.32 on the 
basis of cost of reproduction less depre- 
ciation. Both of the company’s ex- 
changes were grounded exchanges, and 
62% of its toll lines were iron grounded. 
The Mountain States Company ac- 
quired the Estancia system in 1929 for 
$20,000. Instead of repairing existing 
lines, or replacing them with others of 
like type, the Bell company retired from 
service property valued at $12,698.61, 
or 92% of the whole, at a cost of removal 
of $1,657.84, and then proceeded to intro- 





2 Purchase of Properties of Estancia Telephone Com- 
pany by Mountain States Telephone & Telegraph Com- 
pany, 154.1. C. C. 505 (1929). 


duce equipment of standard design. The 
operating revenues and expenses of the 
Estancia Company were $6,525.39 and 
$5,518.31 respectively for the year be- 
fore the sale took place.” 

A second specific case is that of the 
acquisition of the properties of the 
Susquehanna Valley Telephone Com- 
pany by the Bell Telephone Company of 
Pennsylvania, also completed in 1929. 
The Susquehanna Company operated 12 
exchanges and served 1,735 subscriber 
stations in four Pennsylvania counties. 
It was, therefore, somewhat larger than 
the Estancia Company in New Mexico, 
but it was less profitable, as its reported 
operating revenues and expenses for 1928 
were, respectively $39,985.76 and $55,- 
391.53. The estimated cost of replacing 
the Susquehanna plant new was $341,- 
383 and the cost less depreciation was 
$237,769. The existing plant needed, 
however, complete rehabilitation. When 
the Bell company bought the property 
for $120,000, it retired property valued 
at $222,412 at a net cost for removal of 
$19,472; a total loss and expense greater 
than the figure of reproduction cost less 
depreciation.* 

It is difficult to understand the justifi- 
cation for the price paid in either of these 
random cases. The property bought in 
both operations was highly depreciated, 
so much so that most of it had to be dis- 
carded. Neither vendor company was 
especially prosperous; in fact, the larger 
one was losing money. In each case the 
vendee was compelled to make a con- 
siderable new investment before it could 
operate to advantage. Yet in one case 
the Interstate Commerce Commission 
approved a price of $20,000 and in the 
other of $120,000 for a consideration 
which is not readily perceived. 





33 Purchase of Properties of Susquehanna Valley 
Telephone Company by Bell Telephone Company of 
Pennsyloania, 154 1. C. C. 625 (1929). 
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The general statement with respect to 
the relation of retirements to valuation 
is as follows. During the last nine years, 
decisions of the Interstate Commerce 
Commission show that out of 155 cases 
in which cost of reproduction less de- 
preciation is reported, 98 were char- 
acterized by retirement of plant. The 
aggregate valuation in these 98 cases on a 
cost less depreciation basis was $32,- 


787,417.61. The value of property re- 


tired exceeded salvage in the same cases 
by $6,589,797.32, leaving a useful value 
of only $26,197,620.29 to the vendee. 
Not only this, but the vendee company 
found it necessary to incur expenses in 
the operations referred to for cost of 
removal and unification of property to 
the amount of $7,230,072.78, reducing 
the net value to it of the property ac- 
quired to $18,967,547.51. For this 
property the vendee companies paid 
$30,026,360.91. When one remembers 
that the aggregate price paid for all 
properties for which cost of reproduction 
less depreciation has been reported was 
only a little greater than $34,000,000 the 
importance of the discrepancy of $11,- 
000,000 becomes manifest. 


It is rather curious that care should 
have been taken to collect valuation 
data in telephone consolidation cases 
when the method finally employed per- 
mits such a spread between the recog- 
nized value on any basis, the price paid, 
and the net worth of the purchased 
property to the company which acquires 
it; and it is still more surprising that 
companies managed by as clear-headed 
persons as those in charge of Bell tele- 
phone operation should have been wil- 
ling to pay so liberally for property 
which was often of little use to them 
under conditions following a merger. 
The answer to the enigma in so far as the 
companies are concerned is probably 
that they expect to include their invest- 


ment in their rate-base and so, ultimately, 
to secure a fair return upon the sums 
which they have expended; while the 
Interstate Commerce Commission may 
have thought that consumers can afford 
to be generous to small isolated pioneers 
in the telephone industry in view of the 
advantage to society which consolida- 
tion will bring. There is no indication 
that supposed franchise values have 
played a part in determining the price at 
which telephone properties have been 
bought and sold, nor that vendors have 
possessed a nuisance value that enabled 
them to dictate terms. 


On the whole, in spite of this criticism, 
the congressional policy expressed in the 
Act of 1921 appears to have justified it- 
self by the experience of the past nine 
years. It has led to no conflict between 
state and national authority. The ref- 
erences to local regulating agencies re- 
quired by the law have been regularly 
made as applications for permission to 
consolidate have been filed, and except in 
one instance both state and federal com- 
missions have agreed with respect to the 
action which was in the public interest. 
The number of cases submitted has, per- 
haps, been less than was expected and 
their importance less considerable. Seven 
hundred thousand subscriber stations 
are not a great proportion, even of the 
number of stations independently served 
in 1921; yet it is a substantial number. 
And though the elimination of duplica- 
tion by consolidation has become a re- 
sult of less and less importance, on the 
other hand, the absorption of many weak 
and inefficient local telephone systems 
into one or other of the Bell organiza- 
tions has made for better service, most 
frequently at no higher rates to consum- 
ers than prevailed before. The only real 
question has been one of price. Gen- 
erally speaking, telephone consolidation 
under the Act of 1921 has not opened the 
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door for promoters’ profits, but it has 
enabled a great many small enterprises 
to sell out to larger ones for sums which 
have borne little relation to their earn- 
ings or to the cost of reproducing their 
properties. Several millions of dollars 


have been paid out by purchasing com- 
panies in this way, and amounts have 
been recognized by public authority for 
which the chief return is likely to be in 


local good will. Perhaps this is another 
form of the protection to weak com- 
panies which counts so largely in the dis- 
cussion of railroad consolidation. Polit- 
ically it is advantageous, on social 
grounds it can possibly be defended, and 
in any case the expenditure is of a non- 
recurrent type, offset by improvements 
in the organization and operation of an 
utility of great public concern. 
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Transit and the Trend of Multi-Family 
Housing 


By COLEMAN WOODBURY 


HE dependence of urban develop- 

ment, particularly in the larger 

cities, on transit facilities is an 
obvious fact. One has only to notice the 
spurs of developed land along transit 
lines radiating from the central portions 
of any good sized city. The degree of 
this dependence is shown strikingly by 
the computation made by Mr. Daniel L. 
Turner and published in the Regional 
Survey of New York and Its Environs. 


“Out of 5,504,000 people in the four 
boroughs (Manhattan, Brooklyn, the Bronx 
and Queens in 1925), 5,000,000 are concen- 
trated in the 96 square miles served by rapid 
transit. This is to say, 91% of the borough 
populations are concentrated in 40% of the 
area within a half mile each side of the rapid 
transit lines. The remaining 504,000 people, 
or 9% of the population, are spread over 
60% of the area, or over 146 square miles.”! 


From this fact arises the question— 
has the strength of the apartment-house 
movement been influenced by the transit 
facilities provided in the different cities? 
In order to answer this question with 
some degree of assurance an index for 
measuring and comparing the transit 
systems in the various cities would have 
to be devised. Such an index, to have 
any claim to completeness, should in- 
clude data on the cost, speed, frequency, 
and reliability of service and on the 
amount and distribution within the city 
of single-track and double-track lines in 

1(New York: Committee on Regional Plan of New 
York and Its Environs, 1929), vol. 11, p. 153. This 
probably is a rather extreme instance but the connec- 
tion shown will hardly be doubted. The conclusion 
should not be drawn, however, that the interrelation of 


transit and land development is extremely direct and 
simple. Although outside the scope of this study, a 


relation to the city’s population. Not 
only would data on these aspects of 
transit service have to be collected, but 
some scheme of weighting them would be 
necessary in order to combine them into 
an index of the satisfactoriness of transit 
service. At present sufficiently com- 
plete data are not available on most of 
the points mentioned and no system of 
weighting or combining them has been 
established. 

Data were supplied, however, by the 
American Electric Railway Association 
on mileage of single track in surface-line 
and rapid-transit service in 1920 in 78 
cities? included in the study, the net 
changes in this mileage from 1920 to 
1928, and the net additions of bus serv- 
ice, measured in round-trip miles. In 
light of the available material this sec- 
tion of the study was reduced from the 
ambitious proposal of discovering and 
measuring the possible effects of transit 
service on the multi-family house move- 
ment to the testing of the hypothesis 
that: scanty transit facilities stimulate 
multi-family housing. Stated more ex- 
actly, the apartment-house movement 
is expected to be strongest in (a) those 
cities which had the smallest amount 
of mileage in transit track in propor- 
tion to their population at the begin- 
ning of the period covered by this 
study, and (b) in those cities which made 


monograph entitled, Land Values in New York in Re- 
lation to Transit Facilities (New York: Columbia Uni- 
versity Press, 1930) by Edwin H. Spengler, is a contribu- 
tion to this entire problem. 

2 Mr. Edmund J. Murphy, Director of the Informa- 
tion Service of the Association, provided much of the 
data from which the indexes were computed. 
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the smallest net additions to their transit 
systems (i. e., in track mileage plus bus 
mileage) in proportion to the demand for 
new houses from 1921 to 1928. 

The rationale of this hypothesis is 
quite simple. A large mileage of transit 
track in relation to population or a large 
net increase over a period of years, in 
relation to population increase (or some 
other measure of the demand for new 
houses), indicates that a considerable 
amount of land has been opened up for 
and made desirable for residential use. 
Land values should be low and their con- 
dition should encourage the building of 
single-family houses and conversely 
should reduce the amount of the apart- 
ment-house growth. A small mileage of 
transit facilities and a small increase in 
facilities or even a decrease should, of 
course, work in the opposite way. 

This more specific statement of the 
hypothesis suggests that the indexes of 
the transit systems of the cities will be: 


Mileage in transit track, 1920 
Population of city, 1920 





an 


Net change in track and bus mileage 


Change in population (or some other 
measure of demand for houses) 





Such a method of computation, however, 
would give indexes of several decimal 
places. In order to avoid this mechan- 
ical difficulty, the ratios are reversed and 
the figure of transit mileage or of net 
change in mileage is made the divisor. 
The comparison of the cities is in no way 
changed by this arithmetic variation but 
the reader must not be confused by the 
fact that the positive indexes now run in 
the sameorder as the expected increase in 
apartments, although the hypothesis pre- 
dicts an inverse relationship. This will 
be clear by studying the following ratios: 


Population of city, 1920 





Mileage in transit track, 1920 


Change in population (or some other 
measure of demand for houses) 


Net change in track and bus mileage 





In all tables in this section of the article, 
as in the preceding ones, the quartile 
groups will be arranged in the order of 
expected size of the apartment-house in- 
crease according to the hypothesis under 
examination; i. e., quartile group I is 
expected to show the smallest increase 
in multi-family houses, quartile group 4 
the largest. 

Before passing to an examination of 
the results of these methods the limita- 
tions of the data available should be 
emphasized. As stated above, they refer 
to only one of several elements in transit 
service. The figures for the 1920 to 1928 
period are et changes in track and track 
and bus mileage. Nothing is said as to 
the various possible changes of which the 
figure given is the resultant. For ex- 
ample, a net increase of 10 miles of 
transit track might mean either the lay- 
ing of 5 miles of new double-track or of 
10 miles of single-track lines while the 
rest of the system remains unchanged, or 
it may mean the replacing of 10 miles of 
single-track line by double track, or it 
may result from, say, 20 miles of ex- 
tensions and Io miles of abandoned lines. 
Similarly the 1920 density ratios of per- 
sons per mile of transit track might be 
influenced markedly by the topography 
of the city site; a rough terrain with 
many unbuildable areas would mean a 
low density without necessarily indicat- 
ing conditions favorable for single-family 
dwellings. A few old, almost completely 
built up apartment districts might raise 
the population density rates of another 
city to a high figure but the outlying sec- 
tions of the city might contain many 
vacant lots most desirable for single- 
family building. 

A complicating factor in all questions 
of measuring the interconnection of 
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transit service and urban development 
in recent years is, of course, the wide- 
spread ownership and use of motor cars. 
Although no thorough or convincing 
study of the effect of the motor car on 
urban development has been completed, 
a fact of common observation is that few 
large residential districts have grown up 
in larger cities in areas dependent en- 
tirely on private automobiles for transit. 
The private car has played havoc with 
the income of street-railway companies, 
but apparently cannot, in the larger 
cities, take the place of the systems of 
mass transit; 1. e., either electric railway 
or bus. Possibly the reasons for this are 
the greater unreliability of motor transit 
in winter weather and parking difficulties 
in central business areas. The house- 
wife may go in her car to shop at the out- 
lying business center; other members of 
the family may use it in making visits, 
or trips to the theater and other amuse- 
ment centers. But in the necessary 
daily trip to work in the central business 
area or manufacturing districts the mo- 
tor caris less valuable and, consequently, 
few residential districts have developed 
so far (although thousands of subdivision 
lots have been sold) in which the sole 
transit means is the privately owned car. 
Very probably, however, the automobile 
has enlarged the area which is served by 
lines of mass transit and to this extent is 
supplementary to them. This consti- 
tutes a disturbing influence on the hy- 
pothesis examined in this section of the 
study because it means that large areas 
may have been made accessible by the 
increased ownership of cars without any 
increase in the mileage of the transit sys- 
tems. Other shortcomings of these data 
could be named but those mentioned 
show clearly that the association of the 
apartment-house movement with the 
amount and trend of transit given in 
different cities can be tested only roughly 


by data available at the present time. 

The first part of the hypothesis as 
stated, 1. e., that the apartment-house 
movement is expected to be strongest in 
those cities which have the smallest 
amount of track mileage in proportion to 
population at the beginning of the peri- 
od, will be examined first. The 78 cities 
on which data were given were arrayed 
according to their population ratios per 
mile of single track in 1920 and were di- 
vided into quartile groups (Table IX). 

With the exception of the second quar- 
tile group, a rough correspondence of 
population density per mile of track to 
apartment increases is shown. In other 
words, cities with a large street-car mile- 
age in proportion to their 1920 popula- 
tions have not felt the apartment-house 
movement quite as strongly as have 
those with less mileage relatively in 
transit lines. 

The figures in parenthesis under quar- 
tile group 4, however, which show a more 
moderate increase, must be considered. 
They are the result of dropping out the 
data for New York, Chicago and Phila- 
delphia, all of which fall in the group 
with highest densities per mile of track. 
This procedure is justified, as was the 
similar practice in other classifications, 
by the extraordinary influence which 
these cities can exercise on any small 
group in which they fall because of their 
enormous population and, in New York 
and Chicago particularly, by the large 
amount of residential building carried on 
between 1921 and 1928. Against this 
procedure the argument may be ad- 
vanced that the larger the city, usually 
the greater the dependence of its in- 
habitants on mass transit and, therefore, 
the elimination of the three largest cities 
takes out the very instances which are 
expected to verify most strongly the 
asserted connection between multi-fam- 
ily construction and rapid transit exten- 
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Tas_e TX. CuHANGEs IN PERCENTAGE OF ToTAL FAMILIES PROVIDED FOR BY 
New Mutti-FaMity anpD Two-Famity DweE.Liinc CoNnsTRUCTION IN 
CITIES OVER 25,000 CLASSIFIED BY PopuLaTion Density (1920) 

PER MILE or TRaAcK IN E ectric Raitways* 














Classes of Cities by Percentage of Families Provided Increase in Change in 
Population Density Number | for by New Multi-Family Dwellings | Multi-Family | Two-Family 
per Mile of Track of Percentage, | Percentage, 
in 1920 Cities 1921 1928 1921-1928 1921-1928 
Quartile Group 1 (653 to 1207 
persons per mile of track) .. 20 9.24% 25.03% 15.79 -1.60 
Quartile Group 2 
(1208 to 1504)............ 19 15.24 48.10 32.86 -3.54 
Quartile Group 3 
(1505 to 1841)............ 20 15.05 35.05 20.00 6.31 
Quartile Group 4 
(1842 to 4429).........4.. 19 37.83 71.44 33-61 -14.09 
Group 4, exclusive of New 
York, Chicago and Phila- 
ela iGe cscc< cointecwes ne (16) (16.00) (32.51) (16. 51) (-7.22) 




















* Tables and charts are numbered consecutively with those in preceding articles. 


sion. This contention carries some 
weight and certainly these metropolitan 
centers must not be neglected in this 
study, but the fact remains that the 16 
other cities with high densities per mile 
of track in 1920 showed only a very 
moderate increase in apartment-house 
construction from 1921 to 1928, whereas 
the hypothesis suggests that there the 
apartment movement should be greatest. 

The record of two-family house con- 
struction in the groups shown in Table 
IX indicates a movement which should 
be noted. Although no reference is made 
in the hypothesis to two-family houses, 
they might be expected to fare in about 
the same way as apartment houses. 
Quite often they are looked upon as 
merely smaller apartment houses and, of 
course, they often do resemble apart- 
ments both architecturally and eco- 
nomically more than they do single- 
family houses. In this table, however, 
their record is notably different. In the 
first two quartile groups their change is 
negligible; in the third they show an in- 
crease; but in the fourth a very sharp de- 
crease occurs. One interpretation of 


these facts is that the moderately high 
population ratios per mile of track in the 
third quartile group encourage the build- 


ing of two-family houses but in the 
fourth group the competition literally 
becomes too keen and the two-family 
structure has to give way before the su- 
perior power of the apartment building 
to command desirable sites. 

The classifications of Table IX based 
on 1920 data indicate a possible connec- 
tion between relatively inadequate trans- 
it facilities and the proportionate in- 
crease of multi-family units in new resi- 
dential building. Any general state- 
ments, however, must be modified by 
two facts: (1) the relatively small 
multi-family gain of the group of. cities 
with highest densities resulting from 
withdrawing the largest cities from this 
group; and (2) the large multi-family 
increase in the second quartile group of 
cities which would be expected to show 
only a moderate apartment movement. 

This part of the hypothesis is open to 
criticism on at least two grounds. First, 
although the population ratios of persons 
per mile of transit track in 1920 do re- 
flect roughly the amount of vacant resi- 
dential land in the cities at that time, 
i. e., land made accessible by transit lines 
but not built upon, they may quite as 
surely reflect the relative importance in 
each city of the old, nearly solidly built 
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TABLE X. CHANGES IN PERCENTAGE OF ToTAL FAMILIES PROVIDED FoR BY NEW 
Mu ttTI-FaMILy AND Two-FamiLy DweLiinc ConstrRucTION IN CITIES 
OVER 25,000 CLASSIFIED BY PopuLATION INCREASE (1920-1927) 
PER Mie or Evecrric Rattway Track AnD Bus 
EXTENSION, 1920-1928. 














Classes of Cities by Percentage of Families Provided for| Increase in | Change in 
Population Increase Number | by New Multi-Family Construction | Multi-Family | Two-Family 
per Mile of Net Change of Percentage, | Percentage, 
in Track and Bus Cities 1921 1928 1921-1928 1921 -1928 
Quartile Group 1 
yO. 5) 53 A Oa Re 18 12.48% 38.24% 25.76 11 
Quartile Group 2 
(983 to 786).............. 18 15.81 29.36 14.55 3-38 
(Philadelphia excluded).... (17) (17.74) (32.25) (14.51) (3.10) 
Quartile Group 3 
(787 to 7285).........+55. 18 28.45 62.66 34.21 -5.40 
(Chicago excluded)........ (17) (17.58) (39-97) (22.39) (.30) 
Quartile Group 4 
(7286 to —220) .........5.605- 18 99509 73.58 36.35 -15.00 
(New York excluded)...... (17) (12.18) (27.58) (15.40) (-5.42) 




















up sections of the city which cannot di- 
rectly influence recent building trends. 
In the second place, the eight years in- 
cluded in this study were a period of 
most active residential building in most 
cities. Transit facilities which were sat- 
isfactory in 1920 might easily become 
inadequate in the later years because of 
the volume of building unless they were 
supplemented during the period. The 
second part of the hypothesis, i. e., that 
the apartment-house movement is ex- 
pected to be strongest in those cities 
which made the smallest net additions 
to their transit systems in proportion to 
the demand for new houses from 1921 to 
1928, avoids this second criticism. Tables 
X and XI present the data for testing 
this second part of the hypothesis. 

Indexes of transit extension were com- 
puted according to the formula 


Increase in population 


Net change in mileage in transit track 
and bus service 





3 The force of this statement is shown by the fact 
that in the 255 cities in this study the 1921-1928 total 
residential building provided for 13,624,363 persons 
(at 4.2 persons per family), a number equal to 39.8% of 
1920 population of these same cities. 


for each of the 72 cities for which 1927 
population estimates were made by the 
Bureau of the Census.* Increased size 
of these indexes, of course, indicates a 
less generous policy of transit extension 
in proportion to the demand for new 
housing and, consequently, a larger ex- 
pected increase in the multi-family hous- 
ing tendency over the period. Ten of 
the 72 cities had minus indexes resulting 
from a net decrease in track and bus 
mileage over the period and were accord- 
ingly placed in the fourth quartile group. 

The evidence presented in Table X as 
to the actual connection of transit ex- 
tension and apartment-house construc- 
tion, like that of the preceding table, is 
inconclusive. If the data for the cities 
over a million are included, considerable 
support is given to the hypothesis. But 
when the largest cities are taken out the 
entire tenor of the result changes. Par- 
ticularly disturbing to the hypothesis is 
the sharp drop of the multi-family in- 


4The reasons for using 1927 rather than 1928 esti- 
mates are given in the first installment of this article, 6 
Journal of Land & Public Utility Economics 231 (Au- 


gust, 1930). 
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crease figure when New York City is 
omitted from quartile group 4. This, 
perhaps, is partially explained by the 
fact that 8 of the remaining 17 cities 
in this group are southern cities 
which, as shown by Table II,° as a class 
have felt the apartment-house trend only 
in a moderate degree. 

The two-family house record is very 
similar to that found in the groupings 
made in Table IX according to popula- 
tion ratios per mile of track in 1920. In 
the grouping in Table X the decline in 
the two-family percentage begins in 
quartile group 3 but is much more 
noticeable in group 4. The interpreta- 
tion offered in connection with Table IX 
is borne out by this grouping according 
to indexes of change in transit facilities. 

Before trying to form a judgment from 
this method of measuring the effect of 
transit changes on the multi-family 
house trend the results of a refinement in 
method should be considered. In essence 
the attempt is to make an index of the 
relation between demand for new hous- 
ing accommodations and the urban resi- 
dential areas opened up by transit ex- 
tensions to meet that demand. Some of 
the shortcomings of the measure used for 
the latter have already been mentioned, 
but another line of criticism questions 
the adequacy of estimated population 
increases as measures of demand for new 
housing accommodations. A very large 
majority of the cities undoubtedly had a 
general housing shortage in 1921. Not 
only was the demand for new housing 
during part of the period from 1921 to 
1928 created by increases in population, 
but by the inadequately housed families 
for whom the shortage existed in 1921. 
But how large was that shortage; what 
has been the demand during the eight 
years? No definite answer can be given 





5 First installment, 6 Journal of Land & Public Utility 
Economics 229 (August, 1930). 


but a strong case can be made for the 
suggestion that this demand is more 
nearly measured by the number of per- 
sons provided for in all new construction 
during the period than by the estimated 
population increase. 

Table XI presents percentages found 
by this improvement or, at least, change 
in method. The total families provided 
for by new dwelling construction from 
1921 to 1928 were found for each city 
and translated into persons provided for 
by multiplying by the average size of 
families in that city as given by the Cen- 
sus of 1920. This figure of persons pro- 
vided for in new housing was used in 
place of the estimated population in- 
crease in calculating the transit extension 
factors for the cities. The indexes to 
transit change were then the result of 

Persons provided for in residential 
construction 


Net change in mileage in transit track 
and bus service 





Ten cities again had minus indexes. 
The increases in multi-family per- 
centages in the quartile groups of Table 
XI are very similar to those shown for 
the corresponding groups in Table X 
based on population increase rather than 
persons provided for per mile of track 
and bus route change. Although the 
third quartile group registers a rather 
less rapid apartment increase in Table 
XI, the results of this variation in 
method are almost identical with those 
used for the preceding table. If the larg- 
est cities are included, the groupings sug- 
gest that transit extension has been a 
force of considerable significance in the 
apartment-house tendency but, if the 
three largest cities are excluded, the ab- 
sence of New York’s and Chicago’s influ- 
ence makes such a statement impossible 
for the remaining smaller cities. The 
record for two-family building is similar 
to that in the other groupings except in 
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TABLE XI. CHANGES IN PERCENTAGE OF ToTAL FAMILIES PROVIDED FoR IN NEW 
Mutt1-FaMILy AND Two-FamiLty DweEL.Lincs IN CirTIEs CLASSIFIED BY 
NuMBER OF PERSONS PRovIDED FoR IN NEw RESIDENTIAL 
CoNSTRUCTION FROM 1921 TO 1928 PER MILE oF 
Evectric Rattway Track AnD Bus 
INCREASE, 1921-1928. 














Classes of Cities by Percentage of Families Provided Increase in Change in 
Persons Provided for Number | for in New Multi-family Dwellings | Multi-Family | Two-Family 
per Mile of Track of Percentage, | Percentage, 
and Bus Change Cities 1921 1928 1921-1928 1921-1928 
Quartile Group 1 
(5459200 SIOD7) 6.06006 18 12.44% 36.36% 23.92 <a3 
Quartile Group 2 
(510.88 to 1096.75)....... 18 15.00 25.28 10.28 -10.81 
Quartile Group 3 18 18.90 38.85 19.95 3-14 
(1096.76 to 12,397.80)..... 
(Philadelphia excluded..... (17) (20.35) (43.48) (23.13) (3.31) 
Quartile Group 4 
(12,397.81 to -875.87)...... 18 38.90 75.25 36.35 —13.90 
(New York and Chicago 
PRIS os i laipue als ¥acee oniele (16) (8.96) (23.24) (14.28) (1.58) 




















quartile group 2. The sharp decline shown 
for this group 1s opposed to the tendency 
observed in the other tables. The dif- 
ference between the 1921 and 1928 per- 
centages in this case, however, does not 
accurately reflect the record for the 
eight years. A decline in the position of 
two-family construction undoubtedly oc- 
curred in this group of cities but not to 
the extent indicated by the one figure of 
difference between 1921 and 1928 per- 
centages. The 1921 percentage was 
higher and the 1928 percentage was 
much lower than any of the percentages 
for the intervening years. The 1922 to 
1927 change in two-family house per- 
centages was only —2.03. 

So far the two parts of the hypothesis 
have been examined separately by con- 
structing indexes of the proportionate size 
of transit systems in 1920 and the propor- 
tionate increase in transit facilities from 
1920 to 1928 for all cities for which the 
necessary data were available and group- 
ing the cities according to these simple 
indexes. A common weakness of both of 
these indexes is the absence of facts on 


the service provided and on the distribu- 
tion of transit facilities in different sec- 
tions of the city. In addition to these 
common shortcomings each of the meth- 
ods has one outstanding weakness and 
one unmistakable merit. Fortunately 
the weakness of each method is offset by 
the strong point of the other. The 
major weakness of the first method is 
the influence which the solidly built up 
sections of a city exercise on the popula- 
tion density per mile of transit track, 
although they are not factors in the new 
housing market. The merit of the sec- 
ond method is that its data are free from 
the influence of these sections of the 
cities and represent presumably the 
transit policy in the developing sections 
of the cities. On the other hand, the 
second method is weak in that it de- 
pends entirely on changes in transit 
facilities and takes no account of vacant 
lots suitable and desirable for building 
in partially built up sections which were 
served by transit lines at the beginning 
of the period studied. The 1920 den- 
sities of the first method, however, are 
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affected to some extent by these vacant 
but buildable lots. 

These facts suggest that a combination 
of the two methods might penetrate 
further than either one alone. Table XII 
records the results of one such combina- 
tion. Each class of cities in the table is 
based on the 1920 population ratios per 
mile of transit track and on one of the 
indexes of change in transit facilities in 
proportion to the need for new housing, 


as shown by either population increase or 
total families provided for. In Section A 
the indexes of population increase per 
mile of track and bus were used for meas- 
uring changes in transit systems; in sec- 
tion B the indexes for this purpose were 
persons provided for per mile of net 
change in the transit systems. The 
three groups in each section include: 
(1) cities below the median (in quartile 
groups I and 2) in both methods of pro- 


TABLE XII. CHANGES IN PERCENTAGE OF TOTAL FAMILIES PROVIDED FoR IN NEw 
Mutt1-FaMILy AND Two-FamiLy DwELLiInG CoNsTRUCTION IN CITIES 
CLASSIFIED BY PopuLATION DENSITIES PER MILE oF TRANSIT 
TRACK IN 1920 AND BY PopuLaTION INCREASE AND 
FAMILIES PROVIDED FOR PER MILE oF CHANGE 
IN TRACK AND Bus Route, 1920-1928. 








Percentage of Families Provided for| Increase In | Changes in 


Classes of Cities Number | by New Multi-Family Construction | Multi-Family | Two-Family 


Percentage, | Percentage, 





of 


Cities 1921 


1928 1921-1928 1921-1928 





.Cities below median in 
1920 densities and in pop- 
ulation increase per mile of 
change in track and bus 


_ 


from 1920-1928 ........... 18 9.459 


nD 


.Cities above median in 
1920 densities and below 
in population increase fac- 
tor or vice versa............ 


36 
(Philadelphia excluded) .... (35) (17.08) ( 


.Cities above median in 
1920 densities and in pop- 
ulation increase per mile of 
change in track and bus 
from 1920-1928............ 18 5. 
(New York and Chicago 


Los) 


sf 
vn 
iP) 


.76% 13.31 -1.38 


6.90 20.61 1.89 
7-33) (20.25) (1.78) 


wo W& 


74.12 36.59 -13.92 


ro (ol (3 (=) ) eee (16) (14.51) (30.82) (16.31) (-.87) 


.Cities below median in 
1920 and in persons pro- 
vided for per mile of 
change in track and bus 
from 1920-1928........... 18 10. 


_ 


nv 


.Cities above median in 
1920 densities and below in 
factor of persons provided 
for or vice VerSa.........0-. 36 IS. 


.Cities above median in 
1920 densities and in per- 
sons provided for per mile 
of change in track and bus, 
FOE (0 aries 18 a7. 
(New York, Chicago and 


Los) 


24.59 14.39 -1.35 


36.91 21.44 -3.82 


70.58 33.18 -11.65 





Philadelphia excluded)... .. (15) (16.73) (36.67) (19.94) (+5.79) 
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cedure, i. e., cities which according to 
both parts of the hypothesis under 
scrutiny should have slight apartment- 
house increases; (2) cities above the 
median (in quartile groups 3 and 4) in 
both methods of arraying; i. e., cities in 
which one would expect to see large 
gains in multi-family housing according 
to both parts of the hypothesis; and 
(3) cities which according to one method 
are above and by the other are below the 
median; i. e., cities for which the two 
indexes indicate contradictory expecta- 
tions in apartment-house construction. 

This table records the strongest evi- 
dence yet drawn in support of the sug- 
gested connection between apartment- 
house building and transit policies of 
cities. Subtracting New York and Chi- 
cago figures reduces the high increase in 
multi-family percentages as in all other 
classifications but in this table the re- 
maining 16 cities above both medians 
show an apartment growth considerably 
stronger than that in cities below both 
medians and, in Section B, nearly the 
same as that of the cities falling in dif- 
ferent halves in the two arrays. 


Summary 


This section of the study has been 
necessarily rather more complicated than 
some of the preceding ones and a sum- 
mary must be put in qualified terms. 
The hypothesis underlying this section is 
that over a number of years the strength 
of the apartment-house movement should 
vary inversely with the proportionate 
size of the transit system of the cities at 
the beginning of the period and inversely 
with the proportionate increases in the 
municipal transit systems during the 
period of years. This hypothesis was de- 
rived from the much more inclusive one 
that the multi-family house increase 
should vary inversely with the extent 


of the transit systems and the complete- 
ness of their service. As material was 
not available for the construction of a 
satisfactory index of transit service, the 
less comprehensive hypothesis has been 
the sole subject of this section of the 
study. The indexes evolved for testing 
it contain several assumptions and are 
not entirely satisfactory. Their major 
weaknesses have been pointed out, how- 
ever, and need not be listed again. 

Groupings based on these indexes jus- 

tify the following statements: 

1. If the largest cities are included, 
the relation suggested by the hy- 
pothesis is shown to a limited ex- 
tent in groupings based on the two 
simple indexes, 1. e., the transit in- 
dex of 1920 and the index of transit 
system change from 1920 to 1928. 

2. If cities over 1,000,000 in 1920 are 
excluded, the evidence of the re- 
lationship is seriously impaired. 

3. In the groupings based on the two 
simple indexes, two-family houses 
have remained in nearly the same 
position or have increased slightly 
in the cities in the lower quartile 
groups but have declined rapidly in 
the cities with the highest indexes, 
i. e., Where the expected increase in 
apartment houses is the largest. 

4. A combination of the 1920 popula- 
tion index with the 1920-1928 meas- 
ures of change in the transit system 
gives stronger evidence in support 
of the hypothesis and this evidence 
is thrown less into question by the 
exclusion of the largest cities. 

5. In the light of the qualifications 
emphasized above, the data seem to 
justify the statement that the 
transit policy, particularly of the 
larger cities, has been a factor help- 
ing to determine the strength of the 
apartment-house movement. 
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Reasonable Livestock Commission Rates 
By G. N. DAGGER anp HOWARD DOUGLAS DOZIER 


I. General Statement 


N February 24, 1930, the Supreme 
Court of the United States handed 


down a decision in the case of 
Tagg Brothers and Moorhead v. United 
States, involving the power of the Secre- 
tary of Agriculture, under the Packers 
and Stockyards Act of 1921,” to regulate 
charges made by commission men for 
selling livestock consigned to them as 
agents. This decision terminated four 
years of litigation involving the consti- 
tutionality of those provisions of the 
Act relating to commission rates.* 

The case also involved the question 
of whether the method employed by the 
Secretary in determining a schedule of 
uniform rates to be observed by the 
livestock commission men on the Omaha 


1280 U. S. 420 (1930). 

*U.S. Code, c. 9, title 7, §§ 181 to 229; 42 Statutes at 
Large 159, c. 64. 

3 “Section 310. Whenever after full hearing upon a 
complaint made as provided in section 309, or after full 
hearing under an order for investigation and hearing 
made by the Secretary on his own initiative, either in ex- 
tension of any pending complaint or without any com- 
plaint whatever, the Secretary is of the opinion that any 
rate, charge, regulation, or practice of a stockyard 
owner or market agency, for or in connection with the 
furnishing of stockyard services, is or will be unjust, 
unreasonable, or discriminatory, the Secretary— 

“(a) May determine and prescribe what will be the 
just and reasonable rate or charge, or rates or charges, 
to be thereafter observed in such case, or the maximum 
or minimum, or maximum and minimum, to be charged, 
and what regulation or practice is or will be just, rea- 
sonable, and nondiscriminatory to be thereafter fol- 
lowed; and 

“(b) May make an order that such owner or oper- 
ator (1) shall cease and desist from such violation to 
the extent to which the Secretary finds that it does or 
will exist; (2) shall not thereafter publish, demand, or 
collect any rate or charge for the furnishing of stock- 
yard services, other than the rate or charge so pre- 
scribed, or in excess of the maximum or less than the 


market was a proper and correct one and 
whether the rates prescribed were con- 
fiscatory.* 

This case is unique in that the doc- 
trine of Smyth v. Ames, to the effect 
that a business affected with a public 
interest is entitled to a fair return on 
the fair value of the property, does not 
assist the rate-maker materially, for the 
reason that the amount of physical prop- 
erty necessary to carry on the commis- 
sion business is negligible. It is unique 
also in that the rates prescribed were to 
be observed by 58 agencies,® whereas the 
usual proceedings involve the fixation of 
a rate to be observed by only one. 

The Packers and Stockyards Act’ 
is a law enacted by Congress in 1921 
giving the Secretary of Agriculture cer- 
tain regulatory authority over packers, 
stockyard owners, market agencies (here 
commission men), and traders. Title 


minimum so prescribed, as the case may be; and (3) 
shall conform to and observe the regulation or practice 
so prescribed.”’ (See also Sections 301, 304, 305 and 306.) 

On January 16, 1926, the commission men operating 
on the Omaha market filed with the Secretary of Agri- 
culture a schedule of livestock commission rates known 
as Tariff No. 2 amending Tariff No 1 theretofore in ef- 
fect. On January 26, 1926, the Secretary of Agricul- 
ture suspended Tariff No. 2 and ordered a hearing. 
The hearing before an examiner for the Secretary was 
begun on March 26, and continued until April 14, 1926. 


4For the method used in arriving at a reasonable 


copy of order tor the Secretary of Agriculture dated 
November 19, 1926. Secretary of Agriculture v. Ameri- 
can Livestock Commission Company et al., Docket 143, 
before the Secretary of Agriculture, Packers and Stock- 
yards Administration. 

5 169 U. S. 466 (1897). 

6 Originally there were 59 respondents. One combined 
with another, thus reducing the number for whom rates 
had to be prescribed. 

7 See notes 2 and 3, supra. 
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111 of the Act, which is applicable to 
stockyard owners, market agencies, and 
dealers, contains provisions relative to 
rates and charges of stockyard owners 
and market agencies, similar to the pro- 
visions of the Interstate Commerce Act 
applicable to common carriers.? The Act 
empowers the Secretary to make inquiry 
into the reasonableness of rates and 
charges for the services of stockyard 
owners or market agencies, either upon 
complaint or upon his own motion.® 
After a full hearing the Secretary may 
determine and prescribe just and reason- 
able rates if the existing rates are found 
to be unjust, unreasonable, or dis- 
criminatory. 

After extended hearings, the Secre- 
tary of Agriculture issued an order on 
November 19, 1926,!° striking down the 
schedule of rates and charges which had 
been put into effect by the commission 
men operating on the Omaha market and 
prescribed a new schedule of reasonable 
rates to take effect on January I, 1927. 
The schedule prescribed was lower than 
that in effect and the commission men 
enjoined the Secretary from enforcing 
the rates prescribed in the order. The 
case came on for hearing before a statu- 
tory court of three judges sitting at 
Omaha. 

The court appointed a master to re- 
view the testimony already taken, to 
take additional testimony, and to report 
upon the facts and the law. The master 
held the law to be unconstitutional, 
found the rates prescribed to be con- 

8 House Report 77, 67th Congress, First Session on 
H. R. 6320, “The Secretary of Agriculture is given 
substantially the same jurisdiction over stockyard mat- 
ters which the Interstate Commerce Commission has 
over railroads, including the power after full hearing, 
to establish and enforce just and reasonable rates and 
charges for, and practices in connection with, the fur- 
nishing of stockyard service.” 

9 See §§. 306 (e) and 309 (c) of the Act. 

10 See note 4, supra. 


11 In the District Court of the United States for the 
district of Nebraska, Omaha Division, No. 847 Equity, 


fiscatory, and recommended to the court 
that the injunction against the enforce- 
ment of the order be made permanent."! 
The lower court overruled the findings 
of the master and entered a decree dis- 
missing the petition of the commission 
men and dissolving the temporary in- 
junction which it had granted.’ The 
Supreme Court upheld the decision of 
the lower court, sustaining the Secre- 
tary of Agriculture.” 


II. Nature of the Problem Before the 
Secretary 


Of the 58 commission firms for which 
uniform rates were to be made, some did 
business as individuals, some as partner- 
ships, others as corporations, and still 
others as branches of partnerships and 
corporations located elsewhere. These 
firms occupy offices in the Exchange 
Building, owned by the stockyards com- 
pany, for which they pay rental. They 
carry on their buying and selling opera- 
tions in pens belonging to the stock- 
yards company. They pay no rent to the 
stockyards company for the use of pens 
assigned to them, but they collect from 
the shippers whose livestock they han- 
dle, and turn over to the stockyards 
company, a yardage charge and the cost 
of feed. These expenses, together with 
the commissions charged, they deduct 
from the selling price before they remit 
the proceeds to the shipper. 

All respondent market agencies are 
members of the Livestock Exchange, a 
voluntary unincorporated association." 


Tagg Brothers and Moorhead et al. v. United States of 
America, William M. Jardine, as Secretary of Agri- 
culture, John G. Sargent, Attorney General, and James 
C. Kinsler, United States District Attorney for the Dis- 
trict of Nebraska. Report of Special Master, printed 
in full in record before the Supreme Court at 57 to 145. 

12 299 Fed. (2nd.) 750 (1928). 

13 See note 1, supra. 

14 One cooperative market agency and one independ- 
ent firm, not a member of the Exchange, were not 
parties to the proceeding before the Secretary. 
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The schedule of rates and charges is a: 
rule of the Exchange. The making of a 
charge other than that approved by the 
Exchange constitutes a punishable vio- 
lation of the rules. Each firm is free to 
attract all the business it can get, sub- 
ject only to certain Exchange limitations 
upon the amount of soliciting that can 
be done and upon the amount of expense 
that may be incurred for certain pur- 
poses. During 1925, the year for which 
specific information was ascertained, the 
respondent market agencies handled the 
equivalent of 127,065 cars of livestock.” 

Some firms draw the bulk of their 
business from near-by territory, while 
others draw it from a distance. The 
receipts of some firms are made up 
largely of rail consignments; others, 
largely of driven-in and trucked-in busi- 
ness. The volume of receipts of the 
different firms varies greatly. In 1925 
one firm received the equivalent of 
6,572 cars and another the equivalent 
of only 249. 

In deciding upon a proper method and 
a reasonable criterion to be followed in 
arriving at a reasonable, uniform rate to 
be charged by each of the respondent 
commission firms, the Secretary was con- 
fronted with a new and unprecedented 
problem in public utility rate-making. 
This the lower court recognized: 


“It does not appear that any one of the 
numerous regulation cases which cause sharp 
division in the Supreme Court is exactly 
analogous to this. None of these cases where 
power to fix rates is denied present a business 
so plainly affected with public use consisting 
so ae of personal service.’”® 


It is significant that in the decision of 
the lower court only two cases were 
cited, and these only as having a bearing 





15 Livestock trucked in or driven in was converted into 
carloads by dividing the number of head of cattle; 
hogs, and sheep so arriving at market by the average 
number of head of each respective species arriving in 
a car of each. 


on the constitutionality of the Secre- 
tary’s rate-making power.” The opinion 
of the lower court is independent reason- 
ing on the basis of the facts. There was 
no precedent. 


III. The Criterion of Reasonableness 


The criterion of reasonableness 
adopted by the Secretary was that a uni- 
form schedule of rates to be charged by 
the respondent commission firms should 
be adequate to pay all reasonable ex- 
penses and a reasonable profit to all those 
firms which handle a reasonable volume 
of business in a reasonably efficient man- 
ner. 

To the end that he might have the 
necessary facts before him, he caused an 
examination to be made into the records 
and accounts of the $9 firms to deter- 
mine the revenues and expenditures of 
each, the character and volume of the 
business done by each, and such other 
facts as might have a bearing upon the 
question. On the basis of the facts in 
the record the Secretary set up a normal 
and reasonable, per-car cost schedule. 
An analysis of the expenditures showed 
that the expenses can be classified under 
the following heads: yardmen’s salaries, 
all other salaries, travel, entertainment, 
advertising, overhead, Exchange assess- 
ments and dues, salesmanship, interest. 
From the record the per-car amount 
expended by each of the respondent 
firms for each of these particular items, 
as to cattle, hogs, and sheep, was as- 
certained as nearly as possible. All in- 
direct expenses were allocated to each 
of the species on the basis of gross in- 
come received from handling it. After 
the expenses of each of the individual 
firms for each of these various items had 
been determined, a comparison of the 58 


16 99 Fed. (2d) 750 at 753 (1928). 


17 Stafford v. Wallace, 258 U. S. 495 (1922) and Chi- 
cago Board of Trade v. Olsen, 262 U. S. 1 (1923). 
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different amounts as to each expenditure 
was made for the purpose of identifying 
those firms which seemed to be incurring 
unusually low or unusually high outlays 
for that purpose. 

When all the unusual and unexplain- 
able cases had been discarded, the actual 
expenses of the remaining firms were ob- 
served to cluster about one amount for 
each of these items of expenditure. This 
amount the Secretary took to be the 
reasonable and normal expenses for get- 
ting a piece of work done or for getting 
a service performed. The Secretary did 
not use the average expenditure derived 
from the aggregate of all, on the ground 
that the average could be no more rea- 
sonable than the aggregate and that the 
aggregate included expenses which the 
record showed were not reasonable or 
necessary. 

A major item to be included in a rea- 
sonable cost schedule is adequate com- 
pensation for those who do the actual 
selling of the livestock. The selling is 
done in part by employed salesmen and 
in part by owners of the businesses. The 
amount paid to the employee salesmen 
is determined largely by competitive 
bidding. The salaries of owners repre- 
sent in the main the division of income 
after all out-of-pocket expenses are met. 
In arriving at a reasonable per-car cost 
of salesmanship to be included in a 
normal cost schedule, the Secretary 


18 The salaries paid covered a wide range. Of the 39 
cattle salesmen working on a salary basis, 16 received 
less than $3,000 a year, and 4 received $5,000 or more. 
As a salary basis the Secretary adopted the highest 
range of salaries: $5,000 for cattle salesmen, $4,000 for 
hog salesmen, and $5,000 for sheep salesmen. Opinion 
evidence in the record tended to show that a good cattle 
salesman could sell 2,500 cars in a year. Evidence in 
the record also showed that some salesmen did actually 
sell over 1,000 cars. Adopting the highest salaries paid 
and the largest volume sold, the Secretary considered 
1,000 cars of cattle to be not an unreasonable year’s 
work to expect from the highest paid cattle salesmen. 
A similar method was followed as to per-car salesman- 
ship cost for the other species. On this basis and by 


related the salaries which were actually 
being paid in a competitive market for 
the services of competent salesmen to 
what he judged from the record to be a 
reasonable year’s work.!8 

The commission men attacked the 
method employed by the Secretary in 
arriving at a reasonable, per-car cost of 
salesmanship, holding that no such 
thing as a normal selling performance 
obtains in the livestock commission busi- 
ness; that the number of cars sold per 
year is neither the measure of an em- 
ployee salesman’s value nor does the 
character of the livestock business per- 
mit such a method of cost accounting.!® 

With respect to the Secretary’s method 
of arriving at a reasonable, per-car cost 
of salesmanship, the lower court said: 


“There is no uncertainty about how the 
Secretary came to use the per-car limit for 
selling as a cost item in service in arriving at 
the rates in his schedule. It was shown to the 
Secretary that some of the men who do this 
selling on the market sell a great many cat- 
tle and some sell very few. Some are working 
for high wages and some for much lower and 
others again as owners of the business charge 
all there is left in the business after paying 
expenses to this selling job performed by 
themselves. 

“The Secretary was not concerned with 
nor attempting to say just what a cattle 
salesman ae be paid. It was his task to 
find the maximum per car for this work be- 
yond which anything charged would be un- 
reasonable. To that end he considered how 


similar reasoning he arrived at $5.00 per car for cattle, 
$3.00 per car for hogs, and $5.00 per car for sheep as a 
reasonable salesmanship expense to be included in the 
rates. 

19 As a test of the application of the selling salaries 
to the actual operation of the commission men’s busi- 
ness, certain exhibits were presented by them to the 
court wherein salaries used by the Secretary were ap- 
plied against the number of owner salesmen. To this 
were added the contract salaries paid to employee sales- 
men, and an expense account built up for each firm. 

Giving some consideration to the small volume han- 
dled by some of the firms, profit and loss statements 
were built up from which an attempt was made to show 
that the majority of the firms would have no profit or 
would sustain a loss. 
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many cars a man could sell in a day if he had 
the cars to sell and also how many cars the 
men engaged actually do sell in the course of 
the business” (p. 754). 


In addition to the per-car costs al- 
ready discussed, the Secretary deter- 
mined that an allowance of 50 cents per 
car for interest, and 25 cents per car for 
Exchange assessments and dues, and ap- 
proximately 10% of gross income to 
cover business getting should also be in- 
cluded as reasonable costs.”° 

In arriving at a schedule of rates to 
be prescribed the Secretary added a 
margin to the sum of reasonable oper- 
ating expenses and interest. These 
margins were $1.75 per car of cattle, 
$2.15 per car of hogs, and $4.95 per 
double-deck car of sheep, since the record 
showed that most sheep arrived in dou- 
ble decks. The commission men con- 
tended that certain items of necessary 
expense had been omitted from the cost 
account. Among these were interest on 
memberships not recorded on the books 
and bad debts, which the Secretary held 
were incurred in making cattle loans, a 
matter outside of his jurisdiction. 

With respect to these claims and to the 
further one that the finding as to ad- 
vertising was arbitrary, the lower court 
said: 





20 The Secretary’s cost schedule was as follows: 











Item Cattle | Hogs | Sheep 
Yardmen’s salary....... $1.75 1 $1.50] $1.50 
All other salaries........ 2.00 1.60 1.80 
Travel, entertainment, 

advertising, etc........ 2.00 1.50 2.25 


Overhead, including in- 
creased rental of 








DEA OOO isc cos as 1.75 1.50 1.75 

Exchange assessments 
1G 1s 1) a eee 25 .25 a 
er $7.95 | $6.35) $ 7555 
Salesmanship........... 5.00 3.00 5.00 
Lhe | ee nea nee rer .§0 50 .50 
Total cost........ $13.25 | $9.85 | $13.05 











“It may be that the Secretary was in error 
on these matters. But in the first place they 
were not called to his attention at the hearing 
before his examiner, and in the second place, 
it cannot be said that the rate that has been 
made up without direct allowance on ac- 
count of them is in fact going to be con- 
fiscatory. In fact the item of expense esti- 
mated by the Secretary on an interest basis 
of seven per cent. for property used in the 
business seems to reach a capital asset large 
enough to include the omitted memberships. 
Notwithstanding that some agencies have 
had bad debts, and some have an expense for 
supervision, it may well be that the rates will 
work out in practice without oppression or 
unfairness. In advance of an application of 
the rates to the test of practice the court 
ought not to interfere because there is a 
mere possibility of inadequate return. 

“It is hardly to be imagined that every 
possible cost of every one of the fifty-nine 
different concerns examined by the Secre- 
tary would be specifically referred to and 
covered in such an order as made by the 
Secretary. But where, as in this case, the 
rate-maker had provided a margin and 
spread for such contingencies the courts 
must keep hands off until there has been 
practical application” (p. 756). 


A custom had grown up in the market 
according to which commission men had 
been charging half rates to traders oper- 
ating in the stockyards. The Secretary 
found that the cost of handling this busi- 
ness was not such as to warrant this dis- 
tinction and prescribed the same rates 
for all patrons. The commission men 
attacked this on the ground that charg- 
ing of full rates to traders would drive 
many of them away from the market, 
thereby decreasing the income from 
traders. With respect to these half 
charges the lower court said: 


“The court has no function where such 
forecasts of the future clash. Abstractly, 
speculation appears to be a feature of all 
open markets everywhere and might con- 
tinue at South Omaha even without dis- 
criminatory commission rates in favor of 
speculators, but the future, and not the 
courts, must determine” (p. 756). 
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IV. Constitutionality 


In addition to the attack which the 
commission men made upon the ade- 
quacy of the rates prescribed by the 
Secretary, they attacked the constitu- 
tionality of the Packers and Stockyards 
Act on the ground that the commission 
business, being a personal service, is not 
interstate commerce, and that the Secre- 
tary’s order fixing a charge for such 
service is in violation of the Fifth 
Amendment. To this claim the lower 
court replied: 


“T think that the issues in the Stafford case 
presented for the court’s consideration the 
question of the Secretary’s power to fix the 
rates of market agencies and that the lan- 
guage used in the opinion and the latter 
opinion—Board of Trade v. Olsen, 262 U. S. 
I, 34—indicates a conclusion reached by the 
Supreme Court in favor of the existence of 
the power of the Secretary” (p. 751). 

“The evidence convinces us that the 
services of the market agencies to which the 
Secretary’s rate attaches are the services of a 
business, and that the business is affected 
with a public use. The public use is clearly 
shown by the circumstances under which the 
business is carried on” (p. 752). 


The position of the lower court in hold- 
ing that a personal service when devoted 
to a public use is subject to regulation 
was sustained by the Supreme Court in 
the following paragraphs: 


“There is nothing in the nature of monopo- 
listic personal services which makes it 1m- 
camila to fix reasonable charges to be made 
therefor; and there is nothing in the Consti- 
tution which limits the Government’s power 
of regulation to businesses which employ 
substantial capital. This Court did not hold 
in Tyson & Bro. v. Banton and Ribnik v. 
McBride that charges for personal services 
cannot be regulated. The question upon 
which this Court divided in those cases was 
whether the services there sought to be 
regulated were then affected with a public 
interest. Whether a business is of that class 
depends, not upon the amount of capital it 
employs, but upon the character of the serv- 


ice which those who are conducting it engage 
to render. 

“Plaintiffs perform an indispensable serv- 
ice in the interstate commerce in livestock. 
They enjoy a substant:al monopoly at the 
Omaha Stockyards. They had eliminated 
rate competition and had substituted there- 
for rates fixed by agreement among them- 
selves, without consulting the shippers and 
others who pay the rates. They had bound 
themselves to maintain uniform charges re- 
gardless of the differences in experience, skill 
and industry. The purpose of the regulation 
attacked is to prevent their service from 
thus becoming an undue burden upon, and 
obstruction of, that commerce. There is 
here no attempt to fix anyone’s wages or to 
limit anyone’s net income. Differences in 
skill, industry and experience will continue 
to be factors in the earning power of the 
several plaintiffs. For, the order fixes only 
the charges to be made in individual trans- 
actions” (p. 438). 


V. Fudicial Review 


Beside the issues relating to the merits 
of the controversy, collateral ones in- 
volved the sufficiency of the order of 
the Secretary to inquire into the reason- 
ableness of the whole schedule, or the 
insufficiency of it to permit him to in- 
vestigate further than into the reason- 
ableness of a rate increase. 

A question of statutory construction 
was also involved as to whether the 
Secretary, who has power to determine 
the reasonableness of rates charged by 
a “‘stockyard owner or market agency” 
had the power to make an order with 
respect to rates charged by commission 
men. The court was called upon to de- 
termine whether commission men, in- 
cluded within the term “market agency” 
in the paragraph granting power over 
rates, were excluded from the term 
“operator” in the next paragraph giv- 
ing power to issue rate orders. The court 
held that commission men are included 
under both terms. 

The lower court, upon motion of the 
commission men, admitted additional 
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evidence without considering the suffi- 
ciency of that already before the Secre- 
tary. On the basis of a// evidence pre- 
sented, the lower court found the rates 
prescribed by the Secretary to be sup- 
ported by the evidence and non-con- 
fiscatory. 

The Supreme Court found the evi- 
dence before the Secretary alone to be 
substantial and sufficient to support his 
order. The power of a court to take 
additional evidence as to confiscation 
did not therefore arise, was not argued 
by counsel, and was not passed upon by 
the Supreme Court. 

The Supreme Court did, however, dis- 
cuss generally the propriety of a court’s 
admitting and considering evidence in 
rate Cases not presented to an executive 
officer charged with rate-making. 


“The court granted the motion to appoint 
the master and authorized him ‘to rule upon 
the admission and exclusion of evidence, sub- 
ject to the court’s review of the same.’ In 
its opinion on final decree, the court justified 
the admission of the evidence, and con- 
sidered the same, on the ground that the 
notice of the hearings before the Examiner 
did not advise plaintiffs that the Secretary 
intended to fix a new schedule of rates. As 
we have shown above, the court erred in 
holding that the notice given was inadequate. 
But if there had been a failure to give due 
notice, it would have been ground only for 
setting aside the order without inquiry into 
its merits, as having been made without 
notice and hearing. Such failure does not 
justify trying in the court, upon new evi- 
dence, the issues set forth in the motion to 
appoint the master. 

‘A proceeding under Sec. 316 of the Pack- 
ers and Stockyards Act is a judicial review, 
not a trial de novo. The validity of an order 
of the Secretary, like that of an order of the 
Interstate Commerce Commission, must be 
determined upon the record of the proceed- 
ings before him—save as there may be an 
exception of issues presenting claims of con- 
stitutional right, a matter which need not be 
considered or decided now. On all other 


issues his findings must be accepted by the 
court as conclusive, if the evidence before 
him was legally sufficient to sustain them 
and there was no irregularity in the proceed- 
ing. To allow his findings to be attacked or 
mene in court by new evidence would 
substitute the court for the administrative 
tribunal as the rate-making body. Where it 
is believed that the Secretary erred in his 
findings because important evidence was not 
brought to his attention, the appropriate 
remedy is to apply for a rehearing before him 
or to institute new proceedings. He has 
power and the duty to modify his order, if 
new evidence warrants the change. A rate 
order is not res judicata. Every rate order 
made may be superseded by another. 
“There is also a contention that the rates 
prescribed are not merely unsupported by 
the evidence, but are confiscatory; and that 
the order is therefore void. Whether the ad- 
ditional evidence before the master was ad- 
missible on the issue of confiscation presents 
a serious question of practice which was not 
argued by counsel. The lower court held the 
additional evidence admissible, and, after 
considering it, reached the conclusion that 
the charges prescribed are not unreasonably 
low or confiscatory. This conclusion of the 
lower court conforms, in our opinion, to the 
evidence, whether the examination be con- 
fined to that evidence which was received by 
the Secretary or be extended to include the 
additional evidence introduced before the 
master and the court. The question of the 
admissibility of the additional evidence on 
the issue of confiscation may, therefore, be 
passed, and it is passed, without decision”’. 


VI. Summary 


Aside from the unique features of the 
case the decision of the Supreme Court 
is of general interest in two respects: (1) 
it clarifies some of the uncertainty here- 
tofore surrounding the scope of judicial 
review of an administrative rate order, 
though the question of the power of a 
court to take additional evidence on 
confiscation is still left open; (2) it uses, 
as the test of power to regulate, the na- 
ture of the service, whether rendered by 
personal effort or by use of capital. 


The Movement for Public Ownership of 


Power in Oregon 
By EMERSON P. SCHMIDT 


the three Pacific Coast states, 

while possibly a drawback in nu- 
merous respects, is a distinct asset from 
the standpoint of abundant, potential 
hydro-electric energy. The public de- 
velopment of this tremendous source of 
wealth has been a question of wide in- 
terest for many years. In the United 
States as a whole only a little over % of 
the electric energy produced by public 
utility power plants is secured from 
water resources, but in the far west 
water power is the chief source of elec- 
tric energy (Table [).! 


, ‘HE mountainous topography of 
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IN 1926 
Total Water Fuel 
Power | Power | Power 
United States.......... 100.00% | 35.5% | 64.5% 
Washington........... 2.45% | 96.5% 3.5% 
ee 1.13% | 70.3% | 29.7% 
Calitarnia......6-5. 000026 9-35% | 81.8% | 18.2% 














An analysis of the potential and actual 
hydro-electric energy of the country 
(Table II) reveals that these three states 
contain about 38% of the hydro-electric 
energy of the United States. Thus one 
is not surprised that the people of these 
states are very conscious of these val- 
uable resources, and that they were 
among the first to make provision for the 
public ownership of power extending 
beyond the boundaries of municipalities. 

The State of Oregon with less than 1% 





1Herman Stabler, “A Nation’s Water Power,” 3 
Economic Geography 434-46, at 445 (October, 1927). 
2 Ibid., p. 439. 


of the nation’s people has about Io to 
12% of the potential hydro-electric en- 
ergy. Of the three coast states Oregon is 
the least developed industrially. This 
fact, undoubtedly, makes its people 
especially anxious to secure the advan- 
tage of cheap power. The low electricity 
rates of Tacoma and Seattle in Washing- 
ton and rates almost as low in many 
California communities served by pub- 
licly owned plants, along with the recent 
rapid industrialization of these two other 
states, leads readily to the popular con- 
clusion that industrial progress has been 
retarded in Oregon because of high rates 
charged by private companies. 

Before 1926 there was no extended or- 
ganized movement throughout the State 
looking to the public ownership of power. 
It is true that a state senator, Mr. George 
W. Joseph, during his many years in 
office introduced numerous public power 
amendments in the state senate® but his 
ideas were the subject of ridicule. In 
1913 the Charter of Portland, the lead- 
ing city comprising about % of the 
State’s population, was amended ena- 
bling it to issue and sell interest-bearing 
public utility certificates for the con- 
struction or organization of any public 
utility to be operated within the City, 
but this power has not been utilized. 
Throughout the State there were in 1929 
four municipal plants generating all their 
current, including one generating for 
street lighting only; two generating part 
of their current, while three distributed 





3 George W. Joseph, Oregon's Prosperity Dependent 
upon Development of Its Water Power Resources, pam- 
phlet privately published, 1930. 
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TaB_e IJ. Porentia, WaTeR Power Resources IN THE UNITED StaTES 














Available 90% of Time Available 50% of Time 

Horsepower Percentage Horsepower Percentage 
Ged States. ans becslistossroneceeqeueswes 34,818,000 100.00 55,030,000 100.00 
RGU NEAROS a 5:55:55 3b. eot ee eS. Meee 13,238,000 38.02 21,260,000 38.63 
OCC O oe ceedos Ge coN nat noorace cts ne cogrec 3,665,000 10.53 6,715,000 12,20 
ND 56's 542644 cee eek ERASER RE ROO RS 4;970,000 14.27 7,871,000 14.30 
CELSTOSS: 1a eter eR Sm EE 4,603,000 13.22 6,674,000 12.13 

















energy only.‘ Most of these plants are 
in small places; the largest at Eugene 
serves about 6,700 customers. 


The Housewives’ Amendment in 1926 


In order to understand fully the history 
of the Oregon Water and Power Board 
Development amendment, which was in- 
itiated in 1926 by the Housewives’ Coun- 
cil, Incorporated, of Portland and which 
was the first state-wide movement for 
public power to attract general attention, 
it is necessary to go back a year and ex- 
amine the activities of the Oregon State 
Grange. At its annual convention in 
1925, the Grange, which is the leading 
farmers’ organization, passed a resolu- 
tion authorizing the appointment of a 
committee to represent the Grange in 
drafting a constitutional amendment 
which would allow the State and mu- 
nicipalities to develop and operate hy- 
dro-electric plants and to sell the energy 
at cost. The committee worked with 
several other organizations and at the 
1926 convention of the Grange reported 
that a public power bill and amendment 
had been filed with the secretary of state. 
The report was adopted with consider- 
able discussion. A prominent granger, 
Mr. Chris Schuebel, who for years had 





‘Data from the Institute for Economic Research, 
bringing up to date the material in Herbert B. Dorau, 
Changing Character and Extent of Municipal Ownership 
in the Electric Light and Power Industry (Chicago: 
Institute for Research in Land Economics and Public 
Utilities, 1929). 


supported progressive social legislation 
in the state legislature, was the chief 
spokesman opposing the adoption. Later 
developments showed that Mr. Schuebel 
was in the pay of the power companies.® 
However, the voters of the State were 
not given an opportunity to pass upon 
these measures. Sentiment among the 
rank and file of the members of the or- 
ganizations initiating them was only 
lukewarm and finally the filing date came 
with insufficient names on the petitions. 
Most of the energy of the Grange was 
expended in support of a state income 
tax measure also initiated by it. 

The Housewives’ Council was more 
aggressive and succeeded in placing its 
measure on the ballot in 1926, but not 
without a struggle. The measure was re- 
jected by the secretary of state on the 
advice of the attorney general because of 
alleged insufficiency of petitioners. The 
Constitution of Oregon requires that 
not more petitioners be required than 
8% of the legal voters. The whole num- 
ber of votes cast for justice of the su- 
preme court at the last election is the 
basis for determining the number of 
legal voters necessary to sign such peti- 
tion. At the previous election two 
justices were to be elected and three 
stood for office. This complicated mat- 


5 Proceedings, Oregon State Grange, Annual Session, 
1925, pp. 82-3. 

6 Federal Trade Commission Report, Senate Document, 
70th Congress, Ist Session. 
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ters. Admitting that the Constitution 
was ambiguous, the supreme court de- 
cided in favor of the Housewives’ Coun- 
cil that 8% of the greatest number any 
candidate received for justice of the su- 
preme court at the last regular election 
was the proper basis for ascertaining the 
number of signatures required for the 
initiative petition.’ Although the de- 
cision was a victory for the petitioners, 
the refusal of the State officers to accept 
the petition earlier was interpreted as an 
attempt to block the progress of the 
measure. 

This amendment would have created 
the Oregon Water and Power Board and 
named the first commissioners. The 
Board was to be given full authority for 
the conservation, development, storage, 
and distribution of electric energy and 
water for irrigation and domestic pur- 
poses. The amendment would have 
authorized State bonds not to exceed 

% of the assessed valuation of property 
in the State. Bonds could also be issued 
for refunding purposes and to meet in- 
terest on debts; and interest-bearing, 
public utility certificates could be issued 
when needed. Taxes could be levied to 
carry on the purposes of the Board and 
the general State funds drawn upon to 
the extent of $250,000 temporarily. The 
Board could produce any products 
deemed necessary or convenient to the 
accomplishment of the amendment and 
hire the necessary employees without 
limitations on wages. Finally, the Board 
could contract with the United States, 
other states, and their political sub- 
divisions. 

Arguments for the measure stressed 
the cheapness of public power. The fol- 
lowing is typical: ‘“‘A manufacturer in 
Portland who used 92,640 kw. hrs. in one 
month paid $1,114.73, while the same 


7 Fosephine M. Othus v. Sam A. Kozer, 248 Pac. 146 
(1926). 


amount used in Tacoma cost $490.00, 
a difference of $624.73 per month or 
$7,496.76 per year.” Load factors were 
rarely mentioned. Oregon’s progress 
was alleged to depend on the utilization 
of hydro-electric energy and its sale at 
cost to consumers. Energy for house- 
heating was assured at % cent per kw. 
hr. if the amendment was passed. 
Opposition to the amendment was 
enormous. The State Grange, dis- 
gruntled with the failure to place its 
measure on the ballot, gave only a half- 
hearted and last-minute endorsement to 
the Housewives’ amendment. The 
Grange was interested chiefly in promot- 
ing its income tax measure. The Bulletin 
of the Grange was replete with argu- 
ments and encouragement for the income 
tax proposal, but not a word is found in 
favor of the power amendment until the 
issue of September 7, 1926, when the 
State Grange Executive Committee was 
reported as having adopted a resolution 
favoring the Housewives’ plan, but in- 
timating that the Grange’s own amend- 
ment would have been more desirable.° 
In the second last issue of the Bulletin 
which reached the farmers before the 
election of 1926 a brief paragraph stated 
that the writer (presumably the editor) 
would vote for the Housewives’ measure 
even though he preferred that of the 
Grange which failed to get on the ballot. 
In the last issue!® to reach the readers 
before the election the Master of the 
Grange had a full column in favor of the 
Housewives’ amendment, making nu- 
merous rate comparisons to the discredit 
of privately owned plants in Oregon. 
This was the only occasion on which he 
favored it in the public prints, so far as 
the writer is aware. After the failure of 


8 Proposed Constitutional Amendments and Meas- 
ures, Oregon, 1926. 

9 Grange Bulletin, September 7, 1926, p. 6. 

10 Tbid., October 26, 1926, p. 7. 
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the amendment, the Grange Bulletin 
made no statement indicating its regrets. 
These events seemed to indicate that the 
Grange favored public ownership of 
power, but that the particular plan did 
not actually meet with its approval. 

Organized labor opposed the House- 
wives from start to finish. As previously 
noted, the Housewives’ amendment 
named the first commissioners to ad- 
minister it, and the selection of these of- 
ficers was alleged to have been arbitrary. 
The Oregon State Federation of Labor, 
at its annual convention in 1926, adopted 
the following report of its legislative 
committee condemning the amendment: 

“We do not approve the arbitrary manner 
in which these persons were chosen. Some of 
them are personally objectionable to the 
organized workers because of their known 
antagonism to the cardinal principles of our 
organization. We were not consulted and 
had no knowledge of the personnel of the 
proposed board until the bill was filed. If the 
amendment carries, the vast projects con- 
templated will employ many hundreds of 
workers and we should like to have at least 
some little assurance that those workers will 
be employed under conditions which we 
approve.””!! 


Again, we are told: 


“Their [the commissioners] selection was 
undemocratic. Not even a convention was 
called and given public notice that would 
attract those interested in public ownership. 
The political self-seekers quietly drafted the 
bill and inserted the names of the proposed 
commissioners.”’? 

The statement also said that the 
amendment was so drawn as to discredit 
government ownership. In the official 
organ of the State Federation of Labor 
appeared a huge advertisement" oppos- 
ing the amendment, paid for by the 
Oregon Public Utility Committee. Sim- 





1 Oregon Labor Press, October 22, 1926, p. 1. 

12 Tbid., October 29, 1926, p. I. 

13 Tbid., October 29, 1926, p. 5. 

4 Portland City Club Bulletin, October 29, 1926, 


PP- 3-5. 


ilar advertisements appeared in the lead- 
ing newspapers throughout the State. 

The bill received no endorsement by 
any large organization. Practically all 
newspapers opposed it. The Portland 
City Club made a study of the measure 
and found much fault with it,“ claiming 
that the measure was too sweeping to be 
written into the Constitution. To quote 
its report: 


“Extremely wide powers, without ade- 
quate checks and controls, are given to a 
board of five persons, themselves named in 
the measure. If any portion of the act 
should be found unworkable, if it were found 
necessary to change a single provision of its 
context, another constitutional amendment 
would have to be passed by a vote of the 
people.” 

The report also made several more de- 
tailed charges against the measure: 
(1) While the Board might not buy any 
existing plant for more than $500,000 
without a vote of the people, yet it could 
spend any sum up to $52,000,000 on new 
projects. (2) The Board could produce 
any raw or finished products deemed 
necessary or convenient to the accom- 
plishment of the act. (3) The Board 
could contract with the United States, 
with other states, or political subdivi- 
sions thereof concerning the conserva- 
tion and use of interstate and other 
waters. This provision would supplant 
in this important respect the powers 
delegated to the state legislature and 
only by another amendment could the 
Board be restrained. (4) The Board 
could exercise all powers mentioned in 
the act plus any more given by the legis- 
lature; thus the legislature might give 
the Board more power, but it might not 
take any away. (5) The Board was also 
given extensive powers to issue bonds 


and to hire employees." 


16 The Oregon Voter, October 9, 1926, p. 12, made 
similar arguments as did practically all newspapers in 
the State. 
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Much opposition to the particular 
commissioners was in evidence as ex- 
pressed in the journals mentioned and 
nearly all newspapers. Four of the five 
commissioners were over 60 years of age. 
None had had any technical experience 
in hydro-electric development, and most 
of them had little or no business ex- 
perience with large undertakings. One 
was an automobile agent, one a retired 
farmer and newspaper man, one a farmer 
and fertilizer salesman, one a housewife 
and former school teacher, and the last 
was secretary-treasurer of a laundry. 
Without casting any doubt upon the 
sincerity and good will of these people, 
one must admit that they were perhaps 
not by training and experience the kind 
of people to administer hydro-electric 
development on a state-wide scale. 

At the November (1926) election, the 
amendment was defeated, as might be 
expected under the circumstances, in 
spite of the diligent efforts made by the 
Housewives’ Council and several other 
small groups. The proposal was de- 
feated by about 4 to I, with 111,779 ma- 
jority against it. Even the friends of 
public ownership admitted after the 
election that it was probably for the 
future good of public ownership in Ore- 
gon that the amendment failed. 

Thus the defeat of the amendment can 
be traced to several causes, chief among 
which were: (1) lack of sentiment for 
public power development; (2) naming 
of the first commissioners in the amend- 
ment itself; (3) the proposed personnel 
of the board; (4) the extensive powers of 
the board; (5) inability of the Grange to 
place its own measure on the ballot; 
(6) opposition of the private interests. 
The sponsors of the movement felt, 





16 Interview with Mrs. Kate Bonham, Secretary, 
Housewives’ Council, Incorporated. 


17 State ex. rel. Carson v. Hoss, 288 Pac. 505 (1930). 


however, that their efforts afforded the 
necessary preliminary educational work 
for later developments.'® 


The Grange Amendment Adopted in 1930 


The next important step was taken 
when the 1929 State Grange convention 
authorized its executive committee to 
draw up a plan for the formation of pub- 
lic utility districts. Consequently, in 
the spring of 1930 an amendment was 
submitted to the attorney general to 
enable him to prepare a title, as required 
by law, under which title it was filed 
with the secretary of state, to be kept by 
him for 20 days before signatures could 
be secured. On the last day before the 
expiration of this period the attorney 
general’s wording of the ballot titles was 
attacked on the ground that they were 
not a fair and comprehensive statement 
of the subject matter of the proposed 
constitutional amendment. The case 
was argued and submitted on March 25, 
1930, and the Supreme Court rendered 
its decision about 10 weeks later, on 
June 3. The Court decided in favor of 
the titles in these words, ‘““We are con- 
vinced that the titles prepared by the 
attorney general are fair and not mis- 
leading. There is nothing in the pro- 
posed constitutional amendment which 
is not germane to the ballot titles.’”!” 
This proceeding was interpreted by cer- 
tain labor and Grange leaders,!* as well 
as the rank and file members, as a scheme 
to obstruct the attempt to secure cheap 
power for the people of Oregon. The 
delay caused by this suit left only one 
month for securing the requisite signa- 
tures in November. On July 3, three 
hours before the closing time for filing 
petitions with the secretary of state, the 
amendment was filed with the proper 
number of signatures. 


18 Interviews with Dr. A. Slaughter and other leaders 
in the movement. 
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Another evidence of public ownership 
sentiment appeared in the 1930 spring 
primaries of the Republican party when 
Senator George W. Joseph was nomi- 
nated as candidate for the governorship 
on a platform which included an urgent 
demand for public development of power 
and abolition of the state public service 
commission. His death a month later 
necessitated the nomination of his suc- 
cessor by the State Republican Commit- 
tee. The previous platform was ignored 
and a man who did not favor government 
ownership of power was nominated. The 
followers of Senator Joseph then nom- 
inated an independent candidate, Mr. 
Julius L. Meier, who, on a platform sim- 
ilar to that of the late Senator Joseph, 
was named Governor of the State in the 
fall elections with a majority of 20,423 
over the combined votes of the three 
opposing candidates. The Grange 
amendment was adopted with a ma- 
jority of 32,998 in spite of a vigorous 
newspaper, radio, and personal campaign 
on the part of the opposition." 

The Oregon amendment,”® patterned 
after the California law, provides for the 
creation of public utility districts in 
about the same way that school, irriga- 
tion, and other districts may be formed. 
It does not divide the State into dis- 
tricts but these may be formed by the 
resident voters of territory which is con- 
tiguous or otherwise, and may consist of 
incorporated municipalities with or with- 
out unincorporated territory. All pres- 
ent political subdivision lines may be 
disregarded. It is anticipated, however, 
that in many cases the present county, 
municipal, and other district boundaries 
will be found suitable for the new dis- 
tricts. Their purposes shall be to supply 
water for domestic and municipal uses, 
and for the development of water power 
and /or electric energy and to dispose of 


19 Letter from Mr. Hal Hoss, Secretary of State. 


and sell the same. The districts are to 
be managed by boards of five directors 
who must be residents of the district. 
Capital may be raised by taxes and by 
evidences of indebtedness issued, sold, 
and/or assumed. No limit is placed in 
this connection. The districts will have 
the power of eminent domain, may enter 
into contracts, may acquire and hold real 
and other property necessary to the busi- 
ness of such district and acquire, de- 
velop, and/or otherwise provide for a 
supply of water, water power, and elec- 
tric energy. The products may be sold, 
distributed, and/or otherwise disposed 
of within or without the territory of such 
districts. Finally, the legislature shall 
and the people may provide any legis- 
lation in addition to existing laws that 
may be necessary to carry out the pro- 
visions of this amendment. 

From the time that its content was 
first made known the amendment was 
under constant criticism. That a gen- 
eral statute would have sufficed to legal- 
ize the creation of utility districts was 
generally agreed. But the sponsors of 
the movement deemed an amendment 
desirable because under it the districts 
to be formed could be relieved from the 
usual constitutional debt limitations. 
Next to the charge of “socialism,” this 
was the chief point of attack. Public 
officials have at times in the past shown a 
tendency to plunge into excessive debt 
and perhaps some arbitrary limitation is 
necessary. The answer to this charge 
was that a public utility district differs 
from most other subdivisions of a state 
in that the former is expected to be self- 
supporting except for the initial neces- 
sary capital. Under wise administration 
every dollar of debt will be balanced by 
a dollar’s worth of earning assets. 
Furthermore, the market for securities of 
the district exerts a practical control 


20 Oregon Constitution, Article x1, § 12. 


ER 
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over indebtedness since the projects 
must be sound enough to induce banking 
and investment houses to take the issues. 

Another objection frequently raised 
during the pre-election period was the 
temptation which the amendment was 
said to offer to ambitious promoters to 
gerrymander the boundaries of a district 
so as to bring in property from all corners 
of the State to help pay for the district’s 
liabilities. It was alleged that parcels of 
land would be brought into a district 
even though they could never hope to be 
served by the district’s power plants. 
Prominent attorneys” denied that this 
would be the case. They argued that 
even though the wording of the amend- 
ment would bar the legislature from lim- 
iting taxing and bonding powers since 
these are given without limit, the 
amendment invites the legislature or the 
people to formulate such legislation as 
will give the act effect. Laws can thus 
be enacted to forbid annexation of any 
territory without giving it a separate 
vote to determine its consent, just as 
cities have been prevented from adding 
territory without consent. 


The Significance of the Utility District 
Movement 


The Oregon amendment” may be con- 
sidered part of a wider movement to re- 
adapt and enlarge municipal ownership 
and yet to avoid the obstacles to state- 
wide ownership of utilities. In Ontario 
municipalities have been united for two 
decades under the direction of the Hy- 
dro-Electric Power Commission for the 
purpose of developing electrical energy. 
In this case the localized nature of the 


2 Editorial, Eugene Guard, October 31, 1930. 


2 Several other states have adopted somewhat sim- 
ilar legislation. In 1919 Alabama passed a statute 
which allows counties to engage in public utility indus- 
tries and allows two or more municipalities to join for 
the same purpose under certain circumstances (Code 
1923, §§ 2318-2325). In 1921 California passed a stat- 


source of supply of energy at Niagara 
Falls accounted largely for the form of 
organization adopted. In Oregon the 
natural water power resources are widely 
scattered and the movement there is 
primarily a protest against the “power 
trust” and an attempt to secure cheap 
rural electrification. At the same time it 
embodies a plan to adapt municipal 
ownership in the electrical utility indus- 
try to changing conditions. 

It is a fact of common notoriety that 
all has not been well with municipal 
plants.” While their total proportionate 
output has not changed materially, the 
number of municipal plants has decreased 
seriously. In 1923 there were 3,066 such 
plants in the United States and at pres- 
ent probably not over 2,000. About 
1,500 plants had changed from municipal 
to private ownership between 1886 and 
the close of 1927, most of which change 
was confined to the last six years. 
Many cities which have retained their 
own distribution systems have recently 
turned to private companies for the sup- 
ply of energy in bulk. But it is signifi- 
cant that the number of private plants 
declined even faster than the municipal 
plants because of consolidations. More- 
over, communities with large population 
have seldom been found to change from 
public to private ownership. In fact, 
Dr. Dorau found that in communities 
having a population of 2,500 or over, 
71.6% of all municipal establishments 
ever originated were still in existence at 
the end of 1927. 

These facts lead to the conclusion that 
technological changes in the electrical 
industry, which have caused the decline 


ute allowing the creation of public utility districts 
(Stat. 1921, p. 245, as amended by Stat. 1927, c. 35, 40 
and 77 and Stat. 1929, c. 31). In the elections of No- 
vember 4, 1930, Washington and Nebraska adopted 
initiative measures which allow public ownership of 
utilities along the same general lines as in Oregon. 


23 Dorau, op. cit., supra, n. 4. 
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in number of separate private plants, 
have also caused the number of mu- 
nicipal plants to decline.** That the 
private utility interests interpret the 
district movement as an attempt to re- 
habilitate municipal ownership in order 
to take advantage of these technological 
changes is evidenced in a recent public 
utility investigation by the following 
statement: 


“The request of the League of Munici- 
palities of Wisconsin for legislation that will 
enable the cities to form power districts and 
to interconnect municipal plants, is an ad- 
mission that the utility business is no longer 
a local industry and that if municipal 
ownership is to continue, the cities must be 
permitted to expand their field of opera- 
tions Pe 


The tremendous, recent improvements in 
coal utilization, enlargements of gen- 
erating plants, and elimination of waste, 
as well as improvements in the technique 
of transmission and distribution, have 
given an ever-increasing advantage to 
large-scale plants. The holding and 
management companies have developed 
in response to these changes and have in 
turn stimulated them. Another quota- 
tion from the argument of the private 
interests in the recent investigation is 
pertinent: 


“The electric utility that two decades ago 
was largely a local institution, detached from 
other utilities and serving only a single com- 
munity, has given place to a great organiza- 
tion of many utilities, large and small, 
tied together wherever possible by trans- 
mission lines and supplied from efficient, 


24 Municipal plants in many states are not allowed to 
operate outside the city limits. Even where they are 
allowed to do so it is an empty power because debt 
limitation laws prevent expansion in many cases. 
Oregon law allows such expansion, including competition 
with private lines. The law was upheld in Yamiill 
Electric Co. v. McMinnville, 274 Page 118 (1929), and the 
United States Supreme Court dismissed an appeal for 
want of a substantial federal question. The excessive 
prices frequently offered by competing holding com- 
panies for the municipal plants also accelerated the 


centrally located, high capacity stations. 
The old form of local management with 
‘ inadequate equipment and lack of 
capital, has undergone a similar change, 
being replaced by highly trained central 
organizations directly in touch with each 
locality served and keenly alive to its needs 
. . . « The management company pro- 
vides each locality with management service 
far superior to what a single private or 
municipal plant could command, and gener- 
ally at lower cost than independent manage- 
ment. It brings together and maintains a 
permanent staff of trained engineers, ac- 
countants, lawyers and rate experts— 
specialists in the various phases of utility 
26 


J 


management . . . 


The benefits which have accrued to 
users of electrical services under this 
movement are undoubted even though 
it may be argued that the new, though 
lower, rate-schedules have allowed the 
companies more than compensatory re- 
turns from an economic and legal point 
of view.2”_ Promotors of the public util- 
ity district movement clearly recognize 
the advantages which will accrue to a 
system of public ownership under which 
small local plants may be dismantled 
and the district needs supplied from 
highly efficient, centralized, large-scale 
plants. Not only will more efficient me- 
chanical equipment be installed under 
such conditions, presumably, but the 
district will be able to secure a higher 
grade of managerial and technical abil- 
ity. Some advantages may accrue from 
larger and wiser purchases, lower capital 
costs, uniform accounting and designing. 

These savings will depend somewhat 
on the size of the districts. If they ex- 


latters’ decline; see F. A. Staten, “Fort Atkinson, Wis- 
consin: a Case Study of Municipal Ownership,” 5 
Fournal of Land & Public Utility Economics 143-149 
(May, 1929). 

% Report of the Wisconsin Interim Legislative Com- 
mittee on Water and Electric Power, 1929, p. 198. 

% Ibid. 

27 1928 Proceedings, Convention of the National Asso- 
ciation of Railroad and Utilities Commissioners, 
Ppp. 504-11. 
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tend to only one or even several counties, 
gains equivalent to those of a private 
holding and management company may 
be impossible of achievement unless the 
population is quite dense. On the other 
hand, recent improvements in the effi- 
ciency of the Diesel engine’® along with 
cheap fuel oil are said to give some im- 
portant advantages to small plants, 
especially in view of the mounting trans- 
mission costs of the large interconnected 
systems.” Thus the regional ownership 
of public utilities, stimulated in part by 
technological changes in private elec- 
trical plants, may in turn be given a 
market advantage over these same large- 
scale, interconnected, private plants by 
a new technological factor. 

If action is taken under the new 
amendments in Oregon and other states, 
some additional legislation will be neces- 
sary immediately. The districts should 
no doubt be subject to some regulation, 
especially in regard to the form of records 
and accounts to be kept and the making 
of annual reports. The general level of 
rates need not be subject to regulation 
but disputes will occur in regard to class 
rates. Many problems and disputes will 
arise concerning competition with pri- 
vate companies already in the field and 
conditions under which their assets are 


22E, J. Kates, “The Growing Field of the Diesel 
Engine,” Bulletin, No. 51, Public Ownership League of 
America, Chicago. 

29 Paul Jerome Raver, “Municipal Ownership and the 


purchased. The prospect of these and 
other problems leads to the conclusion 
that the state public service commission 
ought to be given immediate jurisdic- 
tion; yet the home rule philosophy em- 
bodied in the regional movement must 
not be thwarted by giving the commis- 
sion the degree of power which it exer- 
cises over private companies, if the 
movement is to be encouraged. Al- 
though the Special Commission on Con- 
trol and Conduct of Public Utilities in 
Massachusetts decided that legislation 
providing for such districts was not im- 
perative immediately, yet it makes sim- 
ilar arguments regarding regulation.*° 

However, it is possible to overestimate 
the significance of the utility district 
movement. Even sponsors of the move- 
ment in the State of Washington argued 
that, if such districts are legalized, the 
power will be used seldom but will serve 
merely as a threat to private companies. 
In Oregon it was maintained that the 
farmers and small villages ought to have 
the same power to go into the electric 
business as that enjoyed for many years 
by larger cities. If the power now 
granted is used as rarely as larger cities 
use their power, the new movement will 
not prove as serious a menace to private 
interests as they suppose. 


Changing Technology of the Electrical Industry,” 6 
Fournal of Land & Public Utility Economics 241-257, 
386-398 (August, November, 1930). 

30 Report, 1930, p. 77. 
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The Movement for Public Ownership of 
Power in Washington 


By ELLIOT MARPLE 


HE contest over public and private 
operation of power companies dur- 
ing the past eight years in the 
State of Washington has developed three 
distinct phases. (1) The Seattle and 
Tacoma municipal plants have wanted 
the right to sell electricity outside the 
city; (2) Municipal ownership advocates 
have sought to give rural districts the 
right to build and operate their own 
power plants; (3) Private ownership sup- 
porters have sought to tax the now tax- 
exempt municipal power plants. 


In 1924 the “Bone Bill,” introduced 
by Initiative Petition No. 52, which 
aimed to enable the Seattle and Tacoma 
municipal power plants to sell outside 
their corporate limits and to condemn 
private systems,’ was defeated at the 
polls. Late in 1928 the State Grange 
circulated petitions for a District Power 
Bill (Initiative to the Legislature No. 1), 
which would extend tc rural districts the 
right to own and operate municipal 
power plants. The initiative petition 
with 7,900 more than the necessary 50,- 
000 signatures was submitted to the 
legislature in January, 1929. On Febru- 


1 The largest electric power company in Washington 
is the Puget Sound Power and Light Co., which is con- 
trolled by Engineers Public Service Co. and supervised 
by Stone & Webster, Inc. It serves primarily the more 
thickly populated area around Puget Sound. The 
Washington Water Power Co., controlled by American 
Power and Light Co. and supervised by Electric Bond 
and Share Co., serves a large part of eastern Wash- 
ington. The Pacific Power and Light Co., under the 
same control and supervision as the Washington Power 
Co., serves southeastern Washington. Smaller terri- 
tories are served by the Northwestern Electric Co., also 
under the same control and supervision as the Wash- 


ary I, the senate rejected the measure, 
17 to 20, and it automatically went on 
the ballot in November, 1930. In No- 
vember, by a vote of 152,487 to 130,901, 
the people approved the measure, and it 
became law. 

The District Power Bill permits any 
section of the state to own and operate 
its own system of electric power, domes- 
tic water, or irrigation. For this purpose 
it authorized the establishment of muni- 
cipal corporations, to be known as public 
utility districts, which may or may not 
be co-extensive with a county, provided 
no voting precinct be thus divided. 
Contiguous districts may be consoli- 
dated. Districts may be formed as fol- 
lows: If they are to include a whole 
county, the district may be proposed 
either by the board of county commis- 
sioners or by petition of 10% of the 
qualified electors of the county, based on 
the last general county election. The 
proposition must then be submitted to 
the voters in the proposed district at the 
next biennial general election. A public 
utility district which does not include a 


ington Water Power Co., Grays Harbor Railway and 
Light Co., controlled by Federal Light and Traction 
Co., and Pacific Northwest Public Service Co., con- 
trolled by Central Public Service Corp. Several other 
power companies serve only one or two towns or Cities 
each. The largest municipal plant is at Seattle, and 
competes with the Puget Sound Power and Light Co. 
Three municipal plants generate part of the current 
they distribute, and nine others purchase all their 
current. (Data on municipal plants from the Institute 
for Economic Research, supplementing material in 
Herbert B. Dorau, The Changing Character and Extent 
of Municipal Ownership in the Electric Light and Power 
Industry) Chicago: Institute for Research in Land 
Economics and Public Utilities, 1929). 
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whole county may be formed by petition 
of electors of the proposed district. The 
county commissioners then hold a hear- 
ing as to the boundaries; but may not 
include therein further parcels of land 
without the written consent of the own- 
ers. Here likewise the proposition must 
be submitted to the voters of the pro- 
posed district. 

The powers of a public utility district 
are vested in three commissioners, nom- 
inated by petition,” elected by divisions 
in the district, and serving a three-year 
term without pay. They must appoint a 
manager as chief administrator who 
serves at a salary fixed by the commis- 
sioners, is responsible only to them, is 
removable at their will, and may not 
take part in the election campaign of 
any candidate for district commissioner. 

The chief powers granted public util- 
ity districts may be summarized as fol- 
lows: (1) to survey power sites within 
and without the district; (2) to lease, 
build, buy, condemn, and operate elec- 
tric generating plants and distribution 
lines and all necessary facilities, and 
systems for irrigation and domestic 
water, within and without the district, 
and for these purposes to take, con- 
demn, and buy public and private prop- 
erty, franchises and property rights, 
including State, county, and school 
lands, and littoral and water rights; (3) 
to exercise the right of eminent domain; 
(4) to buy and sell electric current within 
and without the district, with exclusive 
authority to regulate use, rates, distribu- 
tion and service, free from the jurisdic- 
tion of the state director of public works 
and the division of public utilities; (5) 
to acquire the right to divert lakes and 
water-courses, regardless of whether such 


2 The petition must be signed by 100 qualified electors 
of the public utility district, except that in districts of 
less than 4,000 population the petition must be signed 
by 10% of the registered voters of the district. 


waters are navigable, or owned by the 
State, or given over to public use; (6) 
to build dams; (7) to levy a tax on the 
district not exceeding two mills a year 
exclusive of interest and redemption of 
general obligation bonds; (8) to fix 
boundaries of local assessment districts 
and to levy local assessments; and (9) 
to incur indebtedness and issue general 
obligation or utility bonds, with the res- 
ervation that an issue of bonds which 
will bring the total indebtedness of the 
district to more than 11%4% of the value 
of its taxable property must be approved 
by the voters. In other respects the laws 
of the State govern such matters.® 

The act also provides that the county 
treasurer shall act as the public utility 
district treasurer, and that material and 
work costing more than $5,000 shall be 
done by contract, the bids for which 
must be opened in public. Utility dis- 
tricts may sell their property on a 3< 
vote of citizens voting on the sale. 

The chief arguments used for the bill 
may be briefly summarized: (1)Country 
residents should have the same right as 
city people to operate and own power 
plants in order to get lower rates; (2) 
The power resources of the State should 
be saved for the people and used for 
service, not profits; (3) The measure 
is simply an enabling act which in it- 
self creates no bond issues and levies 
no taxes; it is merely a club to hold over 
the power companies. 

Against the bill the chief arguments 
used were: (1) Higher taxes would result 
from forming a new taxing body and re- 
moving from the tax rolls the property 
of private utilities, which, if condemned 
by public utility districts, would be tax 
exempt; (2) The public utility district 


3 The act provides “that no public utility owned by 
a city or town shall be condemned hereunder, and none 
shall be purchased without submission of the question 
to the votes of the utility district.” 
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commissioners are given extreme pow- 
ers and can form local assessment dis- 
tricts and issue bonds without the vote of 
the people; (3) In Seattle and Tacoma op- 
ponents of the bill stated that public util- 
ity districts might be formed to condemn 
the hydro-electric generating plants of 
the municipal power systems of these 
two cities; in eastern Washington op- 
ponents of the bill said that Seattle and 
Tacoma were trying to get control of 
power sites and lines in eastern Washing- 
ton at the expense of the residents of that 
part of the State. 

These were the arguments stressed 
most in the campaign; but the vote on 
the bill was scarcely on its merits. A 
copy of the bill, with arguments pro and 
con, was mailed in September by the 
secretary of state to all registered voters. 
As the bill was approximately 9,000 
words long, written in legal phraseology 
and with sentences sometimes half a 
page in length, it is doubtful whether the 
average voter, if he read the bill through, 
could have analyzed and understood it. 
It should also be remembered that the 
average voter had no knowledge of ex- 
isting restrictions in the State Constitu- 
tion or in the statutes that would govern 
such municipal corporations as public 
utility districts. The vote on the bill 
was probably not so much for the bill as 
against the private power companies. 

Two main reasons may be assigned for 
the passage of the bill. The first was a 
reaction against the methods of private 
power companies. The people of Wash- 
ington seem from the very founding of 
the State to have been opposed to 
monopolies, for the Constitution de- 
clares, “monopolies and trusts shall 





‘Art. 12, §22. The Constitution was drawn up and 
ratified in 1889. 

5Code (Remington) 1915, §8626-74a and Comp. 
Stat. (Remington) 1922, §10412. 

6S. L. 1913, p. 662, §1; Comp. Stat. (Remington) 
1922, §104qI. 


never be allowed in this State.”* In 
Ig15 and again in 1921 the legislature 
passed bills requiring a new public 
utility, whether private or municipal, to 
obtain from the director of public works 
a certificate of necessity before entering 
competitive territory.’ Both these bills 
were referred to the people, and de- 
feated in every county of the State. The 
chief argument against them was that 
they gave the existing power companies 
a virtual monopoly of the State’s water 
power. 

In 1913° the legislature passed a law 
forbidding assessors to consider the rate- 
making valuation of public service com- 
panies when fixing their valuation for 
taxation purposes. During the power- 
bill campaign in 1930 this law was con- 
stantly cited by Grange leaders, and the 
charge of tax dodging was thrown at the 
power companies. Backers of the bill 
cited the City of Puyallup as an example. 
The Grange News, official organ of the 
Grange, stated that the Puget Sound 
Power and Light Co. was paying taxes 
in Puyallup on an assessed valuation of 
$15,000, whereas in the condemnation 
suit the Company valued its property in 
the City at $400,000, and the jury set 
the value at $216,000.’ Senator Dill 
stated that the power companies of the 
State figure rates on a property valua- 
tion of $153,000,000 but pay taxes on 
only $16,500,000.8 

For some years a strong antipathy 
against the power companies had been 
growing among rural settlers because of 
alleged high charges for service exten- 
sion lines. Grange officials represented 
that for lines around Puget Sound, cost- 
ing approximately $900 a mile, custom- 
ers were often charged $1,300 a mile, and 





7 Grange News, April 5 and November 5, 1930. 


8 Seattl- Star. October 5 and 31, 1930. In Washington 
the assessed valuation is calculated on a basis of 50% of 
full valuation. 
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that when deeded to the power company, 
as demanded before service was con- 
nected, this higher cost was used as a 
basis for rate-making. Many similar 
lines were cited as having been built 
under the supervision of Tacoma Munic- 
ipal Light engineers for $600 a mile and 
none for more than $1,000 a mile.® 
Whether false or true, these charges 
aggravated the farmers’ discontent with 
the power companies. 

Further sentiment against the power 
companies of Washington was aroused 
by reports from the Federal Trade Com- 
mission of under-cover methods in gen- 
eral use. On March 28, 1929,!° N. W. 
Brockett, public relations director of the 
Puget Sound Power and Light Co. and 
vice-president of the Northwest Electric 
Light and Power Association, a geo- 
graphical division of the National Elec- 
tric Light Association, admitted in 
testimony before the Federal Trade 
Commission that the professedly un- 
biased survey of the Seattle Municipal 
Light System, made by the Voters’ In- 
formation League of Seattle, had been 
subsidized by the power interests, and 
that 73% of the League’s expenses in 
1927 and 89% in 1928 were paid by the 
Puget Sound Power and Light Co. The 
survey had purported to show that the 
Seattle Municipal plant was running at a 
loss, despite statements to the contrary 
in its official report. His testimony 
threw light on the 1924 campaign on 
Initiative No. 52 when he stated that six 
power companies of the State con- 
tributed on the basis of their gross earn- 
ings $175,050 to defeat the bill; of this 
amount the Puget Sound company paid 
44%." Furthermore, advertisements 
signed by citizens’ committees and 
statements signed by prominent citizens 


9 Grange News, March 20, 1930. 

10 Senate Document No.g2, 70th Congress, 1st Session. 

11 The six companies named were the Puget Sound 
Power and Light Co., Washington Water Power Co., 


throughout the State were paid for by 
the power companies, and sometimes 
written by their employees. Even the 
committees themselves were organized 
by company employees. Newspapers 
were given not only much advertising 
copy, but cartoons and editorial sug- 
gestions. On election day power com- 
pany employees distributed printed mat- 
ter against the bill at the polls. Mr. 
Brockett had also a $2,500 expense fund 
for each session of the legislature, with 
two men to help in lobbying. Previ- 
ously ® Mrs. Claire K. Tripp had testi- 
fied before the Federal Trade Commis- 
sion that Puget Sound Power and Light 
propaganda had been sent to all State 
normal and high schools, in the form of a 
monograph written largely by Mr. 
Brockett, printed by the Puget Sound 
company, and distributed through the 
Washington Industries Education Bu- 
reau, of which Mrs. Tripp was the ex- 
ecutive. 

Apparently the power companies over- 
played their hand. Such violent opposi- 
tion made the voters feel that the power 
bill must be for their good, and they 
were further confirmed in this belief by 
the strong radio talks of Senator Dill, 
wherein facts reported by the Federal 
Trade Commission were broadcast. In- 
deed, one editor at Olympia stated that 
the companies defeated themselves by 
their intense antagonism to the bill. 
Advice from citizens’ committees and 
leagues which saw danger in some of the 
bill’s provisions was disregarded, and 
the passage of the bill despite the op- 
position of more than 4% of the news- 
papers in the State attests the independ- 
ence of the voters. 

A second general factor contributing 
to the success of the bill was the grow- 
Pacific Light and Power Co., Grays Harbor Railway 
and Light Co., Portland Electric Light and Power Co., 


and Willoughby Harbor Light and Power Co. 
12 October 11, 1928. 
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ing desire of country residents to obtain 
city advantages at no more than city 
costs. Country residents have not felt 
the prosperity of the cities. They have 
seen city wages go up and the city work- 
day shortened, but neither increased 
profits nor shorter hours have come to 
them. They may admit the power com- 
panies’ contentions that Washington 
farms have become electrified to a greater 
degree than those in any other state ex- 
cept California; yet high line-extension 
charges and higher rates have created 
jealousy against cities and city business. 
A country resident is therefore slow to 
give to city dwellers any political or eco- 
nomic advantage not shared by himself. 

When the Grange sponsored a bill 
that promised electricity at city rates 
the farmer saw at last an opportunity to 
hear the power company say “please”’ to 
him. He agreed with such statements as 
that of the Enumclaw Herald," which de- 
clared that the opposition by Seattle 
and Tacoma Chambers of Commerce 
was a sign that city business interests 
were lined up against rural interests. 
Thus the more cities and power com- 
panies fought the bill, the more the farm- 
ers favored it. 

Official endorsement was given the bill 
by the State Federation of Labor. At 
Bellingham the president stated that 
anything the people could do to secure 
ownership and operation of natural re- 
sources would help distribute the wealth 
that now goes to the rich to make them 
richer. Probably a fair assumption is 
that the current business depression 
added considerable weight to the labor 
appeal. 





3 Electric Light and Power Industry in the United 
States, Statistical Supplement, revised to January, 1 
1930 (New York: National Electric Light Associa- 
tion), p. 22. 


4 November 7, 1930. 


*’ During the campaign the power companies an- 


The frequent broadcasts of Senator 
Dill carried much weight, particularly in 
eastern Washington, his home section. 
He declared the bill was merely an en- 
abling act, by which lower rates could be 
forced from the power companies; and 
though he thought these private com- 
panies were more efficiently and eco- 
nomically managed, the threat of com- 
petition alone could lower their rates.” 

Against these forces the most telling 
attack of the power companies and 
chambers of commerce was the predic- 
tion that the bill would cause higher 
taxes. Removing much private property 
from the tax rolls; allowing public utility 
districts to levy additional tax burdens; 
issuing bonds without a vote of the peo- 
ple—these points wereconstantly stressed 
as dangerous. 

Election figures show that only % the 
registered voters voted on the bill, and 
that support for it came from rural dis- 
tricts. The total registration for this 
election, as reported by the secretary of 
state, was 559,898,'° but only 64.3% or 
360,087 people actually voted. A total 
of 283,388 voted on the bill, which is 
50.6% of the registered voters and 78.7% 
of the number who went to the polls. 

The figures indicate that the counties 
in the territory of the Puget Sound 
Power and Light Company, where the 
hardest campaign was made against the 
bill, voted for the bill by a scant 10,000 
majority. King, Snohomish and Kittitas 
counties voted against the bill but, if 
the vote of the largest city in each of 
these counties—Seattle, Everett, and 
Ellensburg, respectively—is deducted 
from the total, in each of these counties 
the areas outside the cities are found to 


nounced several rate reductions. The Puget Sound 
company even announced rate reductions to be effective 
in 1931 and 1932. These reductions were cited by ad- 
vocates of the bill as proof of its effectiveness. 

16 The 1930 Census gives the population of the State 


as 1,563,396. 
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have voted for the bill. The 15 cities of 
the State having more than 10,000 popu- 
lation each and a combined vote on the 
power bill of 140,530 voted against it 
by 7,746. This handicap was more than 
made up outside the cities, for the total 
majority for the bill was 21,586. 
Surprise was expressed that Seattle 
voted against the bill; for here was a city 
already served by alarge municipal plant, 
and yet it refused to allow other dis- 
tricts a similar privilege.!? Two factors 
probably influenced this vote: On the 
one hand, Seattle seems to be only mildly 
in favor of municipal ownership'® and 
does not wish to give to rural districts 
the chance to increase taxes; on the 
other hand, the Puget Sound company, 
with its efficient service, has many 
supporters as well as the strong back- 
ing of most business and financial 
interests. Furthermore, a_consider- 
able number of that Company’s 18,000 
Washington stockholders live in Seattle. 
What will be done now that the power 
bill is law it is rather too soon to guess. 
By the terms of the bill no power dis- 
tricts may be formed until the next 


17 Seattle voted 27,242 for and 32,413 against the bill. 


18 The City’s unfortunate experience with a money- 
losing traction system, regardless of whether the loss 
may be attributable to the character of the owner- 


general biennial election, which comes 
in November, 1932. At present there is 
agitation in three counties to form pub- 
lic utility districts—in Okanogan County 
in the territory of the Washington Water 
Power Co., and in Whatcom and Skagit 
Counties in the territory of the Puget 
Sound company. How serious this 
movement is can not yet be told. On 
the formation of districts the policy of 
the Grange is to go slow and make no 
mistakes,!® 

The vote against Initiative No. 52 in 
1924 halted the attempt of the municipal 
plants to sell power outside the city 
limits. Apparently the successful dis- 
trict power bill has satisfied the agitation 
to allow rural districts to own and oper- 
ate power systems. The third agitation 
in recent years, that to tax municipal 
power plants, has yet to come to a head. 
Indications point to the settlement of 
this issue soon. Two forces are working 
for the tax—officials of the power com- 
panies, who feel that it is unfair for them 
to compete against tax-free power sys- 
tems, and tax revisionists, who are try- 
ing to equalize and reduce taxes in the 
State. 


ship or not, has reacted locally against municipal owner- 
ship. 
19 Grange News, December 5, 1930. 
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The ‘‘Agricultural Ladder’’ in a 


High Tenancy 


Region 


By CARL F. WEHRWEIN 


described the pre-ownership and 

post-ownership steps on the “agri- 
cultural ladder’? in Newton Township, 
Manitowoc County, Wisconsin, a region 
with a low percentage of tenancy. The 
objects of the present article are three- 
fold: (1) to make a similar analysis for 
the Township of Bradford, in Rock 
County, Wisconsin, which was chosen 
primarily because of its relatively high 
percentage of tenancy, although other 
differences between it and Newton were 
also carefully noted; (2) to compare the 
types of “‘agricultural ladder” found in 
each of these two townships; and (3) to 
discover, if possible, the conditions 
which give rise to these different methods 
of attaining farm ownership. 


|’ two previous articles! the writer 


Description of the Areas 


The background information concern- 
ing Newton Township and the 201 
farmers included in that study has 
already been given,’ and much of it will 
be repeated in the process of comparison 
with Bradford. Suffice it to say, there- 
fore, that Newton is a low tenancy 
region; is devoted predominantly to 
dairying; and is inhabited by farmers 
3% of whom are of German descent. 

The accompanying map shows the lo- 
cation of both townships. The town- 





1Carl F. Wehrwein, “The Pre-Ownership Steps on 
the ‘Agricultural Ladder’ in a Low Tenancy Region,” 
4 Journal of Land & Public Utility Economics 417-425 
(November, 1928), and “The Post-Ownership Steps on 
the ‘Agricultural Ladder’ in a Low Tenancy Region,” 
6 Fournal of Land & Public Utility Economics 65-73 
(February, 1930). 

2 To readers not familiar with this phrase in the litera- 
ture of agricultural economics, an explanation may be 


ship of Bradford is in Rock County, one 
of the tier of counties bordering on 
Illinois. Bradford is one of the four 
townships which are situated along the 
eastern boundary of the county, adjoin- 
ing Walworth County, and is the second 
from the south. It is about 55 miles 
southwest of Milwaukee and 40 miles 
southeast of Madison. Thus Bradford 
is about 110 miles southwest of Newton; 
in latitude it is about 95 miles to the 
south. Bradford is a typical township 
of 36 square miles and therefore has an 
area of approximately 23,040 acres ac- 
cording to government survey; the area 
of Newton is about goo acres less. 
The main soil types are the so-called 
Waukesha silt loam, deep phase; the 
Carrington silt loam and the Miami silt 
loam, deep phase.‘ The soil is very good, 
the northernmost tier of sections being 
as good agricultural land “as ever lay 
outdoors,” as one inhabitant put it. 
Bradford is somewhat superior to New- 
ton in this respect; the soil of the latter 
is perhaps just as productive, but there 
is more hilly and more marsh land. 
Newton also has numerous creeks and 
half a dozen lakes, while Bradford has 
only one creek and no lakes at all. 
Bradford has an average annual rain- 
fall of 32 inches, which is about two 
inches more than Newton has; and its 





appropriate. The concept, “agricultural ladder”, refers 
to the various steps by which individuals gradually 
acquire unencumbered ownership of a farm. 

3 See first article, supra n. 1. 

4A. R. Whitson, W. J. Geib, Guy Conrey, W. M. 
Gibbs and A. E. Taylor, “Soil Survey of Rock County, 
Wisconsin,” Bulletin No. 53B, Wisconsin Geological 
and Natural History Survey (1922). 
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average growing season is 160 to 170 
days,-which is about five days shorter 
than that of Newton. The length of the 
growing season reflects the influence of 
Lake Michigan on the northern area, for 
Bradford is about 50 miles from the lake. 
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The mean temperatures of the various 
seasons in Bradford are as follows: 
spring, 45 to 47 degrees F.; summer, 69 
to 71 degrees; autumn, $0 to 51 degrees, 
and winter, 20 to 22 degrees. The 
autumn and winter temperatures are 
about the same in both townships, in 
spite of the difference of nearly 100 
miles in latitude which is overcome by 
the influence of Lake Michigan on the 
Newton area. The spring and summer 
temperatures of Bradford are higher; 
the temperatures of Newton in these 
seasons are also more attributable to 
lake influence than to difference in lati- 
tude, since other parts of Wisconsin in 
the same latitude as Newton are within 
a degree as warm in summer as Bradford. 

In spite of the fact that the growing 
season of Newton is a little longer than 


that of Bradford, the higher spring and 
summer temperatures of the latter town- 
ship; i. e., the greater ‘effective heat” 
(the mean temperature during the grow- 
ing season above 42, the latter being the 
minimum required for plant growth) of 
Bradford make it better adapted than 
Newton for corn growing, and conse- 
quently for hog production. So while 
dairying is also the main farm enterprise 
of Bradford, this locality is not so ex- 
clusively a dairy region as Newton. 
Corn and hogs are also important farm 
products, for Rock County is on the 
edge of the Corn Belt. 


Tenure and the Influence of Nationality 


The land of Bradford began to go into 
private hands in 1839. In Io years prac- 
tically all of it had been taken up. We 
see then that the settlement of this town- 
ship, as far as the bulk of the settlers is 
concerned, antedated that of Newton by 
about Ioyears. One hundred and thirty- 
three farmers were resident in Bradford 
in 1929. The necessary data were ob- 
tained for 92 of them. Of these, 47 are 
tenants and 45 are owner-operators. 
The percentage of tenancy in the group 
studied, therefore, is 51.08, as compared 
with 54.88% for the entire township. 


TasBLe I. PERCENTAGE OF Farm TENANCY IN 
Manitowoc AND Rock CountIEs, WIsconsIN, 
By Census PeErtops, 1880-1925*. 

















Percentage of Tenancy 
Year 

Manitowoc Rock 

County County 
rrr rer 1.92 20.99 
BED. osc cccctvececsccosseeees 2.33 26.02 
SN hice Kid-0 oes piesip ews 66 eee a 3-78 35-38 
| SE rr escrey mire ey i 3.58 32.37 
I vaio hone oe hn su beeing ad 4-33 32.76 
© ee ree ee eee 4.14 33-23 








*Adapted from the United States Census. 


The trend of tenancy in Manitowoc and 
Rock Counties since 1880 by census 
periods is shown in Table I. It will be 
seen that the amount of tenancy of 
Bradford township is considerably higher 
than that of Rock County as a whole. 
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Table II shows the nationality of the 
g2 Bradford farmers. Bradford differs 
from Newton in the large proportion of 
farmers of English extraction found in 
the former area. English farmers are 
not found in Newton at all. The number 
of farmers of German descent in Brad- 
ford is proportionately lower. 


TaBLe IT. NATIONALITIES OF 92 FARMERS OF BRADFORD 
Townsuip, Rock County, Wisconsin*. 











Nationality Number Percentage 
ME cn 6 wianlc wits eras beeieicll 92 100.00 
a Sr en er 38 41.30 
I 5g: sarees hake xine 36 39.13 
Norwegian................. 4 4.35 
Mo saso's ke oe Kcueay eet 4 4-35 
Ue nss.ob va eeunkneeeenan 4 4-35 
MS ea 'p.co: space ws ace: eretacohev ens 3 3.26 
PIE oo. 6i6. ccs dec vine te eee 2 2.17 
I oo .0. 6:0. ¥- ares caleinecececsiese I 1.09 











*Original data. 


The opinion is advanced that nation- 
ality has not had any appreciable effect 
on the amount of tenancy in either town- 
ship, as one would be inclined to think, 
considering the low amount of tenancy 
and the high percentage of farmers of 
German extraction found in Newton. 
Evidence to support this contention may 
be drawn from the fact that there is 
more tenancy among the farmers of 
German than of English descent in Brad- 
ford. Of the 38 present German farmers, 
25, or 65.79%, are tenants, while of the 
36 English farmers only 15, or 41.67%, 
are renters. This difference may be 
partly explained by the fact that most 
of the English families have been resi- 
dent in the township longer than the 
German families and have thus had the 
opportunity to build up larger family 
fortunes enabling the achievement of 
ownership. 

Table III shows that the proportion 
of farmers of Bradford who were born in 
the township is not nearly as high as in 
Newton. The percentage born in other 
parts of the counties is about the same, 
but in Bradford the percentage born in 
other parts of the United States and 


abroad is considerably larger than the 
corresponding figures for Newton. 


The Pre-Ownership Steps in the 
Agricultural Ladder 


The Newton figures reveal that 97 of 
the 201 farmers or, 48.3%, never worked 
anywhere for wages. The proportion in 
Bradford is practically the same, 48.9% 
(45 of the 92 farmers). However, the 
subsequent history of these two groups 
differs. In Newton, seven were tenants 
for a time and then became owners, and 
all of the rest went directly to. farm 
ownership from working at home with- 
out wages. But in Bradford only 11 of 
the 45 passed directly to farm ownership 
Taste III. Nativity oF 92 FARMERS OF THE Town- 

sHip OF BraprorD, Rock County, Wisconsin, 


WITH COMPARABLE PERCENTAGES FOR NEWTON 
Townsuip, Manirowoc County, 


























WiIsconsIn*, 
Percentages, 
Places of Birth Number 
Bradford | Newtont 
as 46k cide Keeaeeenes 92 100.00 100.00 
In the township......... 36 39.13 66 .60 
In other parts of the county 23 25.00 23.40 
In other parts of the United 
QE. Fc once cusines 15 16.30 2.00 
PA ogc eo eeiecncecess 18 19.57 8.00 
*Original Data 


+The Nationality and Nativity figures apply to the 201 
farmers on whom data were obtained; there are 267 farmers in 
the township. 


from unpaid labor at home; the re- 
mainder either rented farms for a time 
before becoming owners, or are still in 
the tenant class. Table IV shows the 
percentage of the 201 Newton farmers 
and of the 92 Bradford farmers who en- 
gaged in the various wage-earning occu- 
pations and the average length of time 
spent ineach. The average in each case 
is based only on the particular number 
who engaged in the given occupation. 
As far as the numbers engaging in the 
different occupations are concerned, 
working on other than the home farm 
and at urban trades are about equally 
important in the two localities; working 
on the home farm with wages is more 
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TaBLe IV. PERCENTAGE OF 201 FARMERS OF NEWTON 
TownsHip, Manirowoc County; AND OF 92 
FarmMers OF Braprorp Townsuip, Rock 
County, Wisconsin, WHo ENGAGED IN 
DiFFERENT WaGE-EarninG Occupa- 

TIONS Prior To FARM Owner- 

SHIP, AND AVERAGE PERIOD 
OF TIME SPENT IN Eacu*. 








Percentage Time (Years) 





Type of Occupation 
Newton |Bradford| Newton |Bradford 





On home farm (with 
aes 1.99 9.78 5.88 9.78 


On other farms....... 22.38 23.91 5-43 8.32 
Rural,non-farming oc- 

cupations.......... 27 .86 10.87 8.33 3.87 
Urban occupations....} 16.41 16.30 11.81 5.40 

















*Original data. 


important in Bradford than in Newton; 
and rural, non-farming occupations are 
utilized more in Newton than in Brad- 
ford. But if we consider the numbers in 
the several occupations together with 
the average length of time spent in each 
of them, we find that working for wages 
on both the home farm and other farms 
is more important in Bradford than in 
Newton, while the opposite is true in the 
case of the other two types of occupa- 
tions. Disregarding possible differences 
in ability, the greater importance of 
working on the home farm and on other 
farms in Bradford is attributable, at 
least in part, to the larger farms of this 
township. The average size of farms of 
the 92 Bradford farmers is 165.4 acres, 
while that of the Newton group is only 
about 77 acres. The larger farms of 
Bradford require more help. 

The simple (arithmetic) average age of 
starting to work for wages in Bradford 
was 22.17 years. This is three years 
higher than the corresponding average 
for Newton (19.03 years). All told, the 
wage-earning period in Bradford is about 
as long as that of Newton, but the entire 
pre-ownership stage is longer because of 
a considerably longer tenancy period. 
The modal average age for Bradford is 
21 years and it is an outstanding mode, 
inasmuch as there were 18 who started to 
work for wages at 21 and the next high- 


est number for any age was 7. The modal 
average age for Newton is 16 years, 
but it is not a very outstanding mode. 
Hence, probably the age of 21 for Brad- 
ford and that of 19.03 for Newton are 
the logical ages to compare. Four of the 
47 who worked for wages in Bradford 
(8.51%) had an average period of unem- 
ployment of 2.08 years. The percentage 
who were at some time unemployed in 
Newton was 35.57 and the average 
length of the period was 4.37 years. 

The present amount of tenancy among 
the two groups has already been indi- 
cated. However, 68 of the 92 Bradford 
farmers have been or are tenants, so that 
73-91% have used tenancy as a step up 
the “agricultural ladder.” The cor- 
responding figure for Newton is 8.95% 
(18 of the 201 farmers, two being tenants 
at the present time). Since 47 of the 92 
Bradford farmers are now renters, 21 of 
the present 45 owners at one time were 
tenants. These figures again show the 
great difference between the two local- 
ities in the amount of tenancy. 

The average age of becoming a renter 
was about the same in both townships, 
28.56 years in Newton and 28.44 years in 
Bradford. But considerable difference is 
found in the length of the time spent in 
the tenancy stage. In Newton the 
average tenancy period for the 16 
farmers who used this step on the way to 
ownership is 7.56 years. In Bradford 
the average period for the 21 in this class 
is 5.81 years, almost two years shorter 
than the Newton figure. But if we ex- 
amine the average period of tenancy of 
the 47 in Bradford who are still renters, 
we can easily see that the ultimate 
average for all those who have been and 
who are not tenants in Bradford will be 
higher than that of Newton. The 47 
present tenants of Bradford have already 
been on this rung of the “ladder” an 
average of 10.45 years. 
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The longer pre-ownership stage in 
Bradford compared to that in Newton is 
revealed in the average age at which 
farmers become owners in the two lo- 
calities. The modal average for Newton 
is 25 years, that for Bradford is 35 years. 
The arithmetic averages are 30.06 and 
33-26 years respectively. 

Only 39.7% of the past and present 
tenants of Bradford are related to their 
landlords, 27.94% being sons and 5.88% 
sons-in-law. In Newton 66.7% are re- 
lated, 24 of these being sons and the 
other % sons-in-law. 

The size of farms of the 47 present 
tenants of Bradford is 167.42 acres, 
while that of the 45 owners is 163.24 
acres. The size of farms of the owners 
in Newton is also somewhat smaller than 
that of the Newton tenants. 

The combinations of pre-ownership 
steps or the “ladders” used by the Brad- 
ford farmers in acquiring farm ownership 


TaBLe V. ComBINATIONS OF PrE~-OWNERSHIP STEPS ON 
THE AGRICULTURAL LappDER Usep By 92 FarMERS 
1n BrapFrorD Townsuip, Rock County; as 
ComPaRED WITH Lappers Usep By 201 
FarmMers IN Newton Townsulp, 
Manitowoc County, 




















WisconsIn*, 
Number of Farmers 
Reared on | Reared in 
Combinations Total Farms ‘ity 
Brad-} New-|Brad-| New-|Brad-| New- 

ford | ton | ford | ton | ford | ton 

All Combinations (92) | (201)} (89) | (192)| (3) | (9) 
@) FEE OG. ... ues 34 7| 34 7/| o 0 
(2) F-H-T-O........ 12 3 12 3 o 0 
(je 1.) See Ir 90 It 90 o 0 
(4) F-RL-T-O....... 6 1 6 1 o 0 
(5) F-UL-T-O..... 6 3 4 2) 2 1 
(6) F-H-O........... 5 21 5 20 °o 1 
(7) F-W-T-O...... 4 0 4 0 o 0 
(8) F-W-O.......... 2 2 2 2 o 0 
(9) F-UL-O......... 2 13 I 6 I ? 
(10) F-H-RL-T-O.. 2 0 2 0 o 0 
(11) F-W-UL-T-O.. 2 0 2 0 o 0 
(12) F-RL-O......... I 30 I 30 o 0 
(13) F-H-RL-O....... I 12 I 12 to) 0 
(14) F-W-UL-O...... I 0 1 0 o 0 
(15) F-H-UL-O....... I 6 I 6 re) 0 
(16) F-H-UL-T-O.. I 0 I 0 ° 0 
(17) F-UL-RL-T-O. I 3 I 3 o 0 
-RL-UL-O... ° 5 ° 5 ° 0 
F-H-UL-RL-O. o 2 o 2] 0 0 
F-W-RL-O...... ° 2 o 2 ° 0 
F-H-UL-RL-T-O () 1 o 1 ° 0 























*Original data. 

Key: F—at home without wages; H—hired man on other 
than the home farm; R rural, non-agricultural labor; U 
urban labor; W—at home with wages; T—tenant; O—owner. 


are shown in Table V. The combina- 
tions are arranged in the order of their 
importance. As one would expect, be- 
cause of differences in the pre-ownership 
steps described above, rather pronounced 
differences exist in the combinations 
used by the farmers in the two town- 
ships. The great difference in the 
amount of tenancy, which is a dis- 
tinguishing feature of these two areas, is 
evidenced by the frequency of occurrence 
of this step in the respective “ladders” 
used in these townships. 

Tenancy is found in the two most im- 
portant ladders of Bradford and again 
in the fourth and fifth most important 
combinations, but in Newton the sixth 
combination is the first one in which it 
occurs. This sixth Newton combination 
(F-T-O) is the most important one in 
Bradford for 36.95% of the farmers there 
used it; whereas only 3.48% of the New- 
ton farmers followed it. Since the per- 
centage of those who worked on other 
than the home farm is about the same in 
both townships, difference in the amount 
of tenancy accounts for the greater im- 
portance of the F-H-T-O combination in 
Bradford, where it ranks second, as com- 
pared with ninth place in Newton. The 
F-H-O combination, on the other hand, 
ranks sixth in Bradford and third in 
Newton. 

The most common method of attain- 
ing ownership in Newton is by the F-O 
combination. Altogether 44.7% of the 
farmers there followed it. But this 
“ladder” occupies third place in Brad- 
ford where only 11.95% of that group 
used it. The second most popular ladder 
of Newton is F-RL-O with 14.92% fol- 
lowing it. But in Bradford, the RL 
stage does not appear until the fourth 
combination and even then only 6.52% 
of the farmers used this step in climbing 
the “ladder.” These are the major 
differences between the use of the 
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“ladder” in the two townships. As the 
table shows, the proportion born in the 
city was smaller in Bradford than in 
Newton, the figure for the latter locality 
being 5.97%. 

However, Table V includes the 47 
present tenants, as well as the 45 owners, 
and we are here assuming that these 
tenants will at some time become owners. 
This assumption is reasonable for at 
least most of the tenants, and there is 
value in studying the effect of existing 
conditions upon all farmers, both owners 
and tenants, as a group. But to be 
strictly accurate, and also to study sep- 
arately the pre-ownership stages of ten- 
ants and of owners, it is necessary to 
divide Table V so as to show the com- 
binations used by tenants only as far as 
they have actually gone in their climb 
up the “ladder.” Table VI shows the 
rungs of the “ladder” used by the owners 
and Table VII those followed by the 


tenants. 


Taste VI. ComsBinations OF PrE-OwNERSHIP STEPS 
ON THE AGRICULTURAL LappER Usep By 45 Farm 
Owners 1N_ Braprorp TownsHip, Rock 
County, Wisconsin, 

















Number of Farmers 
Combinations 

Reared | Reared 
Total on in 

Farms City 
All Combinations 45 43 2 
AMD 9.65525 60k Sw wiers ows II 11 fo) 
3 Sere eer II II o 
COR cS ie re ere yr 6 6 re) 
PR 5 a eee ere 5 5 ° 
COE ot Perea 2 2 o 
8 ae ees 2 I I 
ey | re 2 2 o 
8 ree er I I re) 
(9) F-H-RL-O.............. I I ° 
(10) F-H-RL-T-O............ I I re) 
(11) F-W-UL-O.............. I I ° 
(12) F-H-UL-O.............. I I ° 
(13) F-UL-T-O.............. I Oo I 














Key: F—at home without wages; H—hired man on other 
than the home farm; RL—rural, non-agricultural labor; 
urban labor; W—at home with wages; T—tenant; O—owner. 


To judge accurately the extent to 
which tenancy is used, it must be re- 
membered that this stage occurs in every 
combination in Table VII. 

The most important pre-ownership 


“ladder” (F-T-O) in Table V is also by 
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far the most important one used by the 
present tenants. It shares the place of 
first rank with the F-O ladder in Table 
VI. As in Table V, the combination 
composed of the F, H, and T steps is the 
next most important one in Tables VI 
and VII. The F-H-O “ladder” follows 
in the table for the owners, thus occupy- 
ing the same position here in relation to 
the F-H-T-O combination that it did in 
Table V. 


TaB.e VII. ComBinations oF Pre-OwnersuIP Steps 
ON THE AGRICULTURAL LappER Usep By 47 
TENANTS IN BraprorpD Townsuip, Rock 
County, Wisconsin. 

















Number of Farmers 

Reared | Reared 
Total on in 

Farms City 
All Combinations 47 46 I 
COE (AO eee aA 23 23 ° 
CO ee a. 550-9:9:0 0:4/0:05045, 00-0 6 6 oO 
eR Ss a ee arr 6 6 ° 
CY os errr 5 4 I 
ON ns EOE re oe 2 2 o 
(6) F-W-UL-T..............- 2 2 ro) 
(7) ‘PBR -TR rT. wo cc ccccccnces I I ° 
(8) B—B-ULA-T .... nc cccccsccses I I Oo 
(9) F-UL-RL-T.............. I I ° 














Key: F—at home without wages; H—hired man on other 
than the home farm; RL—rural, non-agricultural labor; UL— 
urban labor; W—at home with wages; T—tenant; O—owner. 


The comparison thus far shows a gen- 
eral similarity between the “ladders” 
used by the owners and those in use by 
the tenants. A slight difference is re- 
vealed, however, in a comparison of the 
next two “ladders” in Tables VI and VII. 
Combinations 4 and 5 used by the 
owners have “H” and ‘‘W” respectively 
as the only step between “F” and “O”, 
while combinations 3 and 4 for the 
tenants, besides containing the tenancy 
step, have “RL” and “UL” in place of 
“H” and “W”’. This indicates a greater 
instability in these II tenants as com- 
pared with the owners, a greater inclina- 
tion in them to engage in non-agricul- 
tural occupations, while the seven own- 
ers involved were content to remain in 
farm-labor, wage-earning occupations. 
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The Post-Ownership Stages 


In taking up the post-ownership steps 
of the 45 Bradford owners, the degree of 
family relationship between them and 
the former owners should first be ob- 
served. Altogether 19 (41.4%) were thus 
related. Fourteen (30.4%) were sons, 
two were daughters, one was a son-in- 
law, and the other two were distant 
relatives. This leaves 27 (58.6%) un- 
related.» The degree of relationship in 
Newton was much higher where 68.8% 
of the owners were related to the im- 
mediately preceding owners. One hun- 
dred seven of the 199 owners were sons 


5 The discrepancy in the total (46 instead of 45) is 
explained by the inclusion of one farmer who had been 
an owner but is now a tenant. 


and 17 were sons-in-law; the other types 
of relationship were not numerically 
important. This difference between 
the two townships tends to show a 
greater stability in the Newton popula- 
tion as compared with Bradford. This 
has already been previously indicated by 
the greater importance of this F-O ladder 
in Newton and the larger proportion of 
the Newton group born in that town- 
ship, as compared with the percentage of 
the Bradford farmers who are native to 
that township. The climbing of the 
post-ownership steps by the Bradford 
farmers, through liquidating their mort- 
gage debts is shown in Table VIII by 
groups who have been farming varying 
lengths of time. The rate of climb by 


TasB_e VIII. Mortcace Dest PER Acre For 38 FARMERS IN BRADFORD TownsuIP, 
Rock County, Wisconsin, aT Successive Five-YEAR INTERVALS, By Groups 
Wuo Have Been Farm Owners Varyinc LENGTHS oF TIME*. 








Number 
in Debt at In 
Group Given | Begin- 


Group | ning Years 


In In In In In In 


Years | Years | Years | Years | Years | Years 





Farm Owners 
Since 5 
1920-1924 


$152.66 |$135.09 





Farm Owners 
Since 8 60.10 | 76.56 


I9I5—-I919 


$ 73.22 





Farm Owners 
Since 9 54.04 | 65.68 
1910-1914 


43.28 I$ 31.11 





Farm Owners 
Since 6 84.20 | 64.04 
1905-1909 


56.02 | 36.97 |$ 42.20 





Farm Owners 


Since 5 48.13 | 34.97 
1900-1904 


14.76 | 23.59 6.56 |$ 10.40 





Farm Owners 








Since 3 18.10 | 26.79 | 22.63 | 18.48 | 43.50] 26.66 |$ 29.36 
1895-1899 
Farm Owners 
Since 2 7.66 7.11 | 23.82 7.47 7.21 6.34 6.34 |$ 6.34 
1890-1894 
Average $ 65.58 I$ 67.60 |$ 48.96 |$ 26.95 |$ 28.66 |$ 15.78 |$ 21.02 |[$ 6.34 
































*Based on data obtained in the office of the Register of Deeds, Rock County, Janesville, Wisconsin. 
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the entire group is indicated in the 
average at the bottom of the table and 
graphically on Chart I. The mortgage 
debt represented here includes not only 
the debt on the first land bought but 
also that on all land bought subse- 
quently. Seven of the 45 owners had to 
be omitted from this analysis because 
some of them had not been farming for 
five years, others owned land lying out- 
side of Bradford township on which the 
mortgage information was not obtained. 





[fear 1 


AVERAGE MORTGAGE DEBT PER ACRE OF 38 FARMERS 
IN BRADFORD TOWNSHIP, ROCK COUNTY, WISCONSIN 
AT SUCCESSIVE FIVE-YEAR INTERVALS 














Table VIII and Chart I show a very 
striking difference between the two 
townships in the amount of debt per 
acre. The Bradford group started with 
a debt of $65.58 per acre compared with 
$50.66 for Newton and continued to 
exceed the Newton debt during the first 
20 years of ownership. One reason for 
this may be the higher land values of 
Bradford. Since 1900 and up to 1925 the 
land values of Rock County have been 
from $8.52 to $14.70 higher per acre than 
those of Manitowoc County.® Since 
1925, however, the situation has. been 





8 Thirteenth Census of the United States (1910), Vol. 
VII, pp.916-919; and United States Census of Agri- 
culture (1925), ““The Northern States,” pp. 676, 678 
and 679. 

7 United States Census of Agriculture (1925), op. cit., 
supra, n. 5. 
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reversed, but this did not affect any of 
the farmers in either group because they 
all became owners and acquired their 
mortgage debt prior to 1925. 

Another reason for this higher debt is 
the larger farms of Bradford. The 
higher land values and the larger farms 
of this locality mean that a farm there 
represents a much larger investment 
than in Newton, and this naturally 
causes the farmers of the former town- 
ship to buy farms on a closer margin 
than the owners of Newton do. This is 
substantiated by the census figures on 
the ratio of the amount of mortgage 
debt to total farm value for Rock and 
Manitowoc Counties. In 1925 the owner- 
operators of Manitowoc County, who re- 
ported mortgage debt, were mortgaged 
to the extent of 49.9% of the total value 
of their farms, while those of Rock 
County showed a ratio of debt to value 
of 56.6%.” 

But the Bradford farmers seem to 
have paid off their mortgage debt in a 
shorter period of time than have those 
of Newton. Starting with 30% more 
debt the former nevertheless had less 
debt at the end of 35 years than the 
latter. This difference is to some extent 
accounted for by the better market 
which the Bradford group has for its 
milk. The Chicago milk market yields a 
considerably higher price than is paid by 
the cheese factories of Newton. But this 
would hardly explain all of the difference 
in the rate of payment of the mortgage 
debt that we see between the two town- 
ships. Taking into consideration the de- 
gree of family relationship,’ the cost of 
farm credit, and the lack of evidence 
that farmers in the two regions differ 
markedly in ability,!° it seems safe to 





8 Supra, p. 71. 

9 Infra, p. 76. 

10 This assumption of equal ability among the farmers 
(Footnote 10 continued on page 75) 
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conclude that the shorter encumbrance 
experience of the Bradford farmers is 
evidence of the superiority of the Corn 
Belt for agricultural purposes, because 
of the greater diversification through 
large production of hogs and corn. 

In 1929, 68.4% of the 38 Bradford 
farm-owners still had mortgages on their 
farms, while only 50.98% of the Newton 
owners had mortgage debt in 1927. 
This shows in other terms the relative 
amount of farm mortgage debt in the 
two areas. Table VIII shows that in 
Bradford, as in Newton, the range in 
the amount of debt at the beginning of 
ownership is wide. In Bradford the range 
is from $7.66 to $152.66 over a 35-year 
period compared with a range from 
$20.12 to $95.61 in Newton over a 40- 


year period. With one exception in both 
townships the debt at the beginning 
grows constantly larger from each group 
to the next younger one. 

We now come to an examination of a 
factor which is the main cause of all 
the other differences of importance and 
at the same time is a good measure of 
the rate of climb on the post-ownership 
steps of the “agricultural ladder’’; viz., 
the size of farms. Table IX gives the 
average size of farms at five-year inter- 
vals of the Bradford farmers for the 
groups indicated in Table VIII. A con- 
siderable increase in size is evident. 


(Footnote 10 continued from page 74) 
in the two regions studied should be borne in mind 
throughout the study. The assumption must be made 
for lack of convincing evidence to the contrary. 


TaBLe IX. Size or Farms or 38 FARMERS IN BraprorD TownsuiP, Rock County, 
Wisconsin, AT Successive Five-YEAR INTERVALS, By Groups WuHo Have 
Been Farm Owners VaryinG: LENGTHS oF TIME*. 








Number] At In 
Group in Begin- 
Group ning Years 


In In In In In In 
10 15 20 25 30 35 
Years | Years | Years | Years | Years | Years 





Farm Owners 





Since 5 110.66 | 134.66 
1920-1924 
Farm Owners 

Since 8 210.42 | 221.29 
1915-1919 


221.29 





Farm Owners 
Since 9 119.34 | 119.34 
IgIO-1914 


123.20 | 123.32 





Farm Owners 
Since 6 89.66 | 95.50 
1905-1909 


95.50 | 122.16 | 154.41 





Farm Owners 
Since 5 119.65 | 123.25 
1900-1904 


123.25 | 143.25 | 143.25 | 143.25 





Farm Owners 
Since 3 77-33 | 160.50 
1895-1899 


160.50 | 160.50 | 213.75 | 213.75 | 194.08 





Farm Owners 

















Since a 130.50 | 140.50 | 138.50 | 140.50 | 145.50 | 165.50 | 165.50 | 165.50 
1890-1894 
Average 130.00 | 143.93 | 146.27 | 132.82 | 160.93 | 168.85 | 182.65 | 165.50 























*Based on data obtained in the office of the Register of Deeds, Rock County, Janesville, Wisconsin. 
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The great difference between the size 
of farms in Bradford and in Newton is 
apparent; the average size for the 
latter township ranges from 70.43 acres 
at the beginning of ownership to 90.37 
acres at the end of 45 years. Further 
evidence on size of farms is found in the 
number of farmers resident in the two 
townships. Only 133 farmers are found 
in Bradford and 267 in Newton, although 
the latter is 873.1 acres smaller than the 
former. This very considerable differ- 
ence in size of farms may thus be ad- 
vanced as an important factor contrib- 
uting to the other major differences 
heretofore noted—more employment on 
farms for wages, more tenancy and 
consequently a longer pre-ownership 
period together with the corresponding 
variations in the use of pre-ownership 
steps on the “ladder”, and a greater 
mortgage debt at the time of becoming 
a farm owner, in Bradford as compared 
with Newton. However, the higher 
land values obtaining in Bradford should 
also be considered as an influence oper- 
ating in the same direction. 

In addition some other factors must 
be mentioned. An important one is the 
difference between the rate of farm-mort- 
gage interest in the two areas. Newton 
lies in the area of the lowest farm-mort- 
gage interest rate in the United States, 
the rate in 1920 having been from 4.6 to 
5.0%. Bradford lies in the next lowest 
area, which has a range of 5.1 to 5.3%." 
The source of the funds for these loans 
has probably been to the greatest ex- 
tent responsible for this low rate in New- 
ton. From 1920 to 1925, 67.4% of the 
mortgage debt of the township was lent 
to the debtors by residents of the same 
community,” and the amount was even 
larger in previous periods. This is the 
result of the greater faith of the lenders 


11 David Rozman, “Land Credit in the Town of 
Newton, Manitowoc County, Wisconsin, 1848-1926,” 
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in mortgages on neighboring farms as an 
investment and also of the higher de- 
gree of relationship between landlords 
and tenants, owners and former owners 
in Newton, which has had other effects 
besides this. Tenancy itself, both in 
amount and duration, is lessened by this 
closer relationship and farmers also be- 
come owners at a lower age in Newton as 
a result of this same cause. This obvi- 
ously shortens the pre-ownership stage 
there. But probably the most significent 
influence is exerted upon the amount of 
mortgage debt assumed at the time of 
becoming an owner. This, as we have 
seen, is considerably lower in Newton as 
compared with Bradford. 

Another factor of a personal nature 
is the strong aversion toward tenancy 
found in Newton. This may be attribut- 
able merely to the fact that they are not 
used to it, but it may also be a hang- 
over from the land hunger of the early 
pioneers, who were foreign born, for the 
percentage of tenancy among the for- 
eign born in this country is less than 
among the native born. Yet the high 
percentage of tenancy among the farm- 
ers of German descent in Bradford seems 
to indicate that the transition to the 
native point of view takes place in a 
relatively short time. A third cause of 
the higher amount of tenancy in Brad- 
ford compared with Newton is the type 
of farming. As noted previously, Brad- 
ford is not so strictly a dairy region as 
Newton and quantities of hogs and 
corn are also raised. To this extent the 
farming of Bradford is more of a year- 
to-year type, which is better adapted to 
tenancy than is dairying exclusively. 
The latter requires several years to build 
up a dairy herd. 


4 Journal of Land & Public Utility Economics 371-384 
(November, 1927). 


2 Tbid, p. 374. 
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Conclusion 


In conclusion we can say that it is 
harder and takes longer to acquire farm 
ownership in Bradford than in Newton, 
and hence the pre-ownership state is 
longer in the former township than in 
the latter. But still the opportunity for 
the accumulation of wealth seems greater 
in Bradford than in Newton, as shown 
by the shorter encumbered-ownership 
stage in Bradford despite higher land 
values. We cannot to any extent offer 
suggestions to the farmers of either 
locality as to how they can improve the 
“agricultural ladders” they are using, 
except that perhaps farm leases might 
be adjusted so as to be more favorable 
to the tenant and make this step of 
greater use as a means of acquiring 
ownership, but this should not be car- 
ried so far as to create a permanent 
tenant class. Additional improvement in 
the economic and social condition of the 
farmer cannot be achieved except through 
a change in more fundamental factors. 


But this study does give a clearer 
understanding of the nature of the 
“agricultural ladders” used and how 


they may be explained economically. 
This is especially true of tenancy, which, 
in the writer’s opinion, does not deserve 
all of the criticism it has received. It 
has, for one thing, been accused of being 
a type of tenure which gradually de- 
stroys soil fertility. But, although no 
evidence on this particular point is 
presented in this survey, this result has 
not been generally true, at least it need 
not be, as the experience of England 
admirably shows. Furthermore, tenancy 
is a step on the “agricultural ladder,” 
and probably the most efficient one prior 
to ownership that can be found. The 
undesirability of the permanent tenant 
may be admitted, but this untoward re- 
sult seems attributable in most cases 
more to lack of ability in the farmer 
than to the system of tenancy as such. 

This opinion does not involve a denial 
of the social disadvantages of tenancy, 
such as the instability of the average 
American tenant, i. e., his tendency to 
move, his lack of interest in local insti- 
tutions, churches, schools, etc. How- 
ever, most of these defects of American 
tenancy can be taken care of in the 
leases. 





Municipal Ownership and the Changing 
Technology of the Electric Industry: 
Conclusion* 

By PAUL JEROME RAVER 


HE municipal ownership move- 

ment in the West North Central 

geographic division has been char- 
acterized by a fairly constant rate of in- 
crease in prime mover capacity from 1903 
to 1916, by a slight reduction in this rate 
of increase between 1916 and 1926 and 
by a return to the former rate of growth 
from 1926 to April 1, 1930.! Until 1915 
this rate of increase in horsepower was 
matched by a similar rate of growth in 
numbers of generating plants. After 
1915, however, these two measures of 
public ownership part company. From 
1916 to 1926 the numbers of plants in 
existence declined, though only a slight 
reduction in the rate of increase in horse- 
power took place. Since 1926 this de- 
cline in numbers has been retarded, 
whereas the growth in horsepower ca- 
pacity has been accelerated. 

This parting of the ways between 
horsepower capacity and numbers of 
municipal plants reflects the relative 
strength of two—newer versus older— 
methods of organizing production to 
meet the popular demand for electricity; 
large-scale, interconnected systems and 
smaller-scale, isolated, self-sufficient 
plants. The use or absence of transmis- 
sion lines is the chief technological dif- 


*Tables and charts are numbered consecutively with 
preceding articles. 

1See Chart v, second article, 6 Fournal of Land & 
Public Utility Economics 391 (November, 1930). 

2 In the 13 years prior to 1917, nearly 50,000 hp. was 
added by origination of new municipal plants or an 
average of about 3,800 hp. per year. In the next nine 
years (1917-1925) such additions were reduced to about 


ference between the two methods. In a 
sense, therefore, we have had a contest 
between two forms of modernization 
from the technological standpoint: (1) 
economizing with the use of transmis- 
sion lines, (2) economizing without the 
use of transmission lines. On the one 
hand we have mass production con- 
centrated in large generating stations 
interconnected into systems by trans- 
mission lines; on the other hand we 
find isolated, self-sufficient generating 
stations growing with increasing de- 
mands but serving a market limited to 
corporate boundaries largely without 
transmission line connections. 

Both the privately owned and munici- 
pally owned portions of the industry 
began largely as self-sufficient systems. 
Transmission lines, aiding the concen- 
tration of loads in large, modern generat- 
ing stations, abetted the merger of 
private companies and the scrapping or 
modernization of generating plants. In 
the municipally owned section of the 
industry transmission line development 
caused losses of self-sufficient generating 
plants (1) by change to private owner- 
ship and (2) by change to purchasing all 
or part of output. 

These results are direct and readily 
observed;? but there are indirect results 


2,900 hp. per year and in the last 4% years (1926- 

April 1, 1930) less than 1,000 hp. per year were added 

by such originations. Here, of course, transmission line 

development is the technological factor which has re- 

duced the additions to horsepower. In fact it has prob- 

ably prevented the growth in horsepower about as much 
(Footnote 2 continued on page 79) 
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not easily seen. Accompanying, if not 
stimulated by, the spread of transmis- 
sion line interconnections are many im- 
provements in prime movers. Here are 
indirect features of the mass produc- 
tion movement that are within the reach 
of isolated generating plants outside the 
immediate circle of transmission line 
influences. Have these self-sufficient 
municipal plants, by increasing their 
size and mechanical efficiency, held 
their own against the absorbing tend- 
encies of interconnected systems? From 
1915 until 1926 direct transmission line 
influence was sufficiently active. How- 
ever, these indirect modernizing forces 
were also active. This is evident by 
the fact that total horsepower capacity 
continued to grow but at a slightly de- 
creased rate from the previous period, 
1903-1915. After 1926, there is evidence 
that the tide of battle changed. Self- 
sufficient municipal plants registered an 
increase in the rate of expansion in horse- 
power capacity, whereas the influence 
of interconnection had evidently waned, 
as evidenced by a slowing up in the rate 
of decline in numbers of municipal 
generating plants. 

Is it possible that this recent reversal 
of trends implies that, technologically, 
municipal ownership is being established 
on a more effective basis of competition? 
One hesitates to make any such predic- 
tion, yet the evidence collected seems to 


(Footnote 2 continued from page 78) 
by the prevention of originations of new plants as it has 
by changing the ownership and technical character of 
plants already established (Table 1x of 2nd article). 
Until 1916, public ownership, as measured by plant ca- 
pacity was gaining more from new plants originating 
than it was losing by old plants changing to purchasing 
and to private ownership. After 1916, and more es- 
pecially after 1922, the situation was reversed. This is a 
reflection of a number of factors, one of the most im- 
portant of which is that the establishment of munici- 
pally owned generating plants prior to 1916 was moti- 
vated by the necessity for securing a service which often 
could not be obtained in any other way. After 1916, 
the transmission line development began to provide 
another way and, as it did so, one of the prevailing 


point in that direction. All of the equi- 
ties of the controversy over public 
versus private ownership of these utili- 
ties cannot be treated in terms of num- 
bers of plants and horsepower of prime 
movers. The business has not yet 
entered completely into the robot stage 
of mechanical development.’ And even 
if it had, one cannot completely measure 
important though intangible social fac- 
tors, such as community development, 
by statistics of numbers and types of 
prime movers. A recognition of these 
limitations to a statistical treatment of 
social phenomena is desirable lest we be- 
come so involved in factual detail that 
we fail to see the woods for the trees. 

There is much to be said, however, 
for a purely impersonal statistical anal- 
ysis of these trends. To view and to 
weigh the effect of technological de- 
velopments as such removes the dis- 
cussion from the field of political con- 
troversy but still recognizes that tech- 
nological factors may well underlie and 
influence the controversy. 

Against the background which has 
been outlined above as well as in previ- 
ous articles, our interest is centered in an 
analysis of the development of those econ- 
omies of isolated plant operation which 
have resulted in horsepower expansion 
and which have slowed up the decline 
in numbers of municipally owned gen- 
erating plants.‘ In this, the mechanical 


motives for the origination of publicly owned plants 
was removed. In so far as horsepower capacity is a 
measure of growth or decline in municipal ownership, 
it is probable that thus far transmission line develop- 
ment has been a factor just as important in preventing 
originations as in reducing horsepower capacity by 
changing the technical character of generating plants 
or causing their absorption by interconnected systems. 

3 However, it is worth noting, that its trend in this 
direction may be a factor in fortifying municipal owner- 
ship and operation against political tampering and 
managerial inefficiency. 

4The reader must recognize once more that the 
analysis is based only on the seven states of the West 
North Central geographic division. 
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efficiency, and hence the competitive 
position, of isolated generating sta- 
tions, have been materially affected by 
the type of prime mover employed. The 
first article of this series was concerned 
with an analysis of the changes in num- 
bers of municipally owned generating 
plants by type of prime mover. The 
second article analyzed the gains and 
losses in horsepower capacity, but with- 
out regard to the type of prime mover 
installed in the plant. The task in the 
present article is to relate these total 
gains and losses in horsepower capacity 
to the type of prime mover which has 
been in use when they occurred. 


Total Gains and Losses in Horsepower 
Capacity By Types of Prime Mover 


Annual growth in horsepower capacity 
of municipal generating plants was 
pictured in the previous article as the 
result of adding horsepower by new 
plants, or by expanding the capacity of 
existing plants, and subtracting horse- 
power lost by change to private owner- 
ship or by change to purchasing all or 
part of output. When we attempt to pic- 
ture this same movement by prime 
mover types one additional factor must 
be considered, namely, the gains accruing 
to one type of prime mover as a result of 
losses suffered by another type in the 
same plant. For example, the scrapping 
of a 500 hp. steam engine and the in- 
stallation of a 500 hp. steam turbine to 
take its place do not change the plant 
capacity® and therefore are not reflected 
in the total movement of gains and 
losses, but they do affect the gains and 
losses of prime mover types by reducing 


5 Except in so far as differences in mechanical effi- 
ciency may result in a greater capacity in the one case 
than in the other. 

6 Where a 500 hp. steam turbine is added to the plant 


equipment, then 500 hp. is taken from the “‘steam en- 
gine only” classification and 1,000 hp. added to the 


“composite plant’’ classification. 





the total capacity of steam engine plants 
and increasing that of steam turbine 
plants. This internal readjustment of 
prime mover types complicates our 
analysis but it is important because it 
offers a rough measure of the degree to 
which municipal plants have scrapped 
older types of equipment in favor of 
modern, although we cannot be sure 
that all such changes were for the better. 


The composite plants registered the 
largest gross addition to capacity over 
the 26-year period with 33.3% of the 
total gains (Table XI). Following in 
order we find steam turbine, steam en- 
gine, oil engine, and gas engine plants, 
the latter accounting for only 2.5% of 
the total gains. Steam engine plants 
lead the array of losses by prime mover 
types, accounting for 45.5% of the total, 
followed in order of importance by com- 
posite, oil engine, gas engine, and steam 
turbine plants, the latter accounting for 
only 1.7% of the total losses. 

The absorbing tendencies of inter- 
connected systems registered their effect 
on horsepower capacity largely in terms 
of losses by change to private owner- 
ship and by change to purchasing all or 
part of output. Yet, we find (Table XI) 
only 18.0% of the total losses in horse- 
power capacity were a result of a change 
from municipal to private ownership 
and only 12.6% were a result of a change 
from generating to purchasing output. 
In both instances, however, steam en- 
gine plants lead other prime mover types 
in total capacity lost. There were no 
instances of steam turbine plants com- 
pletely relinquishing their self-sufficient 


Usually this is a 
transitional stage of development in which the steam 
engine is eventually replaced by additional steam- 
turbine capacity. When the transition is completed, 
the plant moves from the composite class to the steam 
turbine class. A brief analysis of the numbers of plants 
making this internal shift from one type of prime mover 
to another was presented in the first article (Table 111). 
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TaBLeE XI. Distrisution oF Gains AND Losses 1n HorsSEPOWER CAPACITY OF 
MounicipaL GENERATING Piants By Type oF Prime Mover, PErioD 1904 
To APRIL I, 1930, West NortH CEnTRAL Geocrapuic Division. 
Total Steam | Steam Oil Gas Com- | Miscel- 
Horse- | Engine | Turbine | Engine | Engine | posite | laneous 
power Plants Plants | Plants | Plants | Plants | Types* 
Gains—Total Horsepower.......... 591,942 | 121,032 | 138,980 | 115,395 | 14,534 | 197,170 4,831 
Added by Plants Originating....| 80,917 | 33,900 5,505 | 25,01 9,149 5,076 2,271 
Added by Expansion of Same 
Type of Prime Mover........ 294,944 | 78,185 | 80,955 | 48,613 3,760 | 81,747 1,684 
Added by Change from Another 
Type of Prime Mover........ 216,081 8,947 | 52,520 | 41,766 1,625 | 110,347 876 
Losses—Total Horsepower.......... 232,775 | 105,896 3,865 | 20,018 | 13,918 | 86,036 3,042 
Lost by Change to Purchasing. .} 29,420] 17,544] ..... 6,349 3,587 868 1,072 
Lost by Change to Private Own- 
GRAB exces tals afovsi koi, ser shave 41,949 | 17,114 475 | 11,764 2,937 8,933 726 
Lost by Change to Another Type 
of Prime Mover............. 146,864 | 65,076 70 1,465 7,174 | 71,835 1,244 
Lost by Internal Reduction..... 14,542 6,162 3,320 440 220 yey: | re 
Balance—Net Gain for Period....... 359,167 | 15,136 | 135,115 | 95,377 616 | 111,134 1,789 
Pius Horsepower in Existence at 
Beginning of Period........... om Coo] ec ey.) |e ee 84 212 1,025 
Total Horsepower in Existence 
Aptil Ist; 1990... ses: 06 ssse vasiees 394,269 | 48,917 | 135,115 | 95,377 700 | 111,346 2.814 
Percentage Distribution by Classes of Gains and Losses 
Gains—Total.......... eaanedres 100.0%] 20.4%] 23.5%| 19.5% 2.5%! 33-3% 0.8% 
Added by Plants Originating....| 100.0 42.0 6.8 30.9 11.3 6.2 2.8 
Added by Expansion of Same 
Type of Prime Mover........ 100.0 26.5 27.4 16.5 5:3 277 0.6 
Added by Changes from Another 
Type of Prime Mover........ 100.0 4.1 24.3 19.3 0.7 51.2 0.4 
Hosses—Totall... ...o...ics0ic0s sens s0 0 100.0 45.5 E.7 8.6 6.0 36.9 1.3 
Lost by Change to Purchasing. .| 100.0 SPOR ss252- 21.5 12.2 3.0 3.6 
Lost by Change to Private Own- 
OES IDIS, 6.05) ders, sins awe vistas erent 100.0 40.8 1.1 28.1 7.0 21.3 Fy 
Lost by Change to Another 
Type of Prime Mover..:..... 100.0 44.4 (t) 1.0 4.9 48.9 0.8 
Lost by Internal Reduction... .. 100.0 42.4 22.8 3.0 ¥.§ Ro 2 ieee 
Balance—Total in Existence April 
WSC: hQ GOK oii oeerevestescn Pisin uence 100.0 12.4 34.3 24.2 (4) 28.2 0.7 
Percentage Distribution of Prime Mover Types According to Classification of Gains and Losses 
Gains —Botal 566-006 cs cee saste 5s 100.0%} 100.0%} 100.0%] 100.0%] 100.0%] 100.0%] 100.0% 
Added by Plants Originating . . . F3-7 28.0 4.0 21.7 62.9 2.6 47.0 
Added by Expansion of Same 
Type of Prime Mover........ 49.8 64.6 58.2 42.1 25.9 41.4 34.9 
Added by Changes from Another 
Type of Prime Mover........ 36.5 7.4 37.8 36.2 11.2 56.0 18.1 
Lossee—Votall... «6 060 icecccweacers 100.0 100.0 100.0 100.0 100 0 100.0 100.0 
Lost by Change to Purchasing. . 12.6 16.6 0.0 31.7 25 8 1.0 35.2 
Lost by Change to Private Own- 
OMG cis: pn.ses daar sss 18.0 16.2 12.3 58.8 21.1 10.4 23-9 
Lost by Change to Another 
Type of Prime Mover........ 63.1 61.4 1.8 73 51.5 83.5 40.9 
Lost by Internal Reduction... .. 6.3 5.8 85.9 2.2 ! 1.6 Coin Weer 


























*Includes water wheels and other “‘internal combustion engines’. 
+ Less than 34 of 1%. 
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status of generating all their output.’ 

Gains resulting from the origination of 
new plants accounted for 80,917 hp. 
representing only 13.7% of all gains 
(Table XI). Since almost % of this gain 
was accumulated prior to 1916, probably 
transmission line development has been 
as important a factor in preventing 
originations since that date as it has 
been in removing plants from their 
status of isolation.2 Steam engine 
plants accounted for 42% of the total 
gains followed by oil engine plants 
(30.9%) and gas engine plants (11.3%). 


Gains and Losses by Internal Adjustments 


As noted in the previous article,° 
increased plant capacity in this territory 
has resulted largely from internal ex- 
pansion in existing generating stations 
rather than from additions to total 
capacity by the establishment of new 
plants. The addition of horsepower in 
prime movers of the same type already 
installed, and the shift from one type of 
prime mover to another are adjustments 
in plant capacity accounting for this 
internal expansion and offering an inter- 
esting measure of the preference for a 
particular type of prime mover. 

It will be noted in Table XI that 
294,944 hp. (49.8% of the total gains) 
were added in prime movers of the same 
type as those already installed. Of this 
form of internal expansion, 27.4% was 
steam turbine capacity added to ex- 


7Of the 699 generating establishments which have 
existed in this territory during the 26-year period, 113 
have at some time or other reduced their generating 
capacity without changing the type of prime mover in 
the process. This reduction which amounts to 14,542 
hp. over the period is only a part of the “Reduction in 
Generating Capacity of Existing Plants” (24,628 hp.) 
given in Table vi of second article. While the avail- 
able information does not give a clue to the cause of 
this loss, probably much of it has been caused by a 
change from generating all to generating part and 
purchasing part of output. The fact that most of it 
has taken place since 1916 is supporting evidence that 


isting steam turbine plants. Similarly 
for the other types, there was added to 
existing prime movers of the same type 
26. 5% in steam engines, 16.5% in oil 
engines, I 3% 1 in gas engines, pone 27.7% 
in composite plants. 

Gains and losses by shift from one 
type of prime mover to another cancel 
each other except where the replacement 
is made with a prime mover of larger 
size. Since the total loss in this “trad- 
ing” was 146,864 hp. (Table XI), 
whereas the total gain was 216,081 hp., 
the difference of 69,217 hp. is again a 
form of internal expansion!°—a _ favor- 
able “balance of trade.” Oil engine 
plants and steam turbine plants have 
had a favorable trade balance with 
19.3% and 24.3% respectively of the 
total “incoming” horsepower and 1% or 
less of the total “outgoing” horsepower. 
Composite plants have gained only 
slightly in the trade but have handled 
about % of the total business. These 
plants are generally in a transitional 
stage awaiting the scrapping of one type 
of prime mover and are therefore a natural 
market place for this trading activity. 
Steam engine plants have handled about 
\% of the total exchange but have been 
on the debit side of the transaction secur- 
ing only 4.1% of the incoming and con- 
tributing 44.4% of the outgoing horse- 
power. Gas engines have given up more 
than they have received but have not 
been involved to any considerable ex- 
tent in the total amount handled. 
modernization here has been a result of transmission 
line development. 


8 See note 2, supra. 

96 Journal of Land & Public Utility Economics 389 
(1930). 

\0 The gross internal expansion is therefore 69,217 hp. 
plus 294,944 hp. or 364,161 hp. The latter figure does 
not check exactly with the corresponding total (365,- 
694 hp.) published in Table vit of the previous article. 
Some additional information has been received which 
does not affect the general trends previously given. 
These corrections will be made in all tables when these 
articles are combined in monograph form. 
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In the first article, the hypothesis 
was advanced that municipalities were 
responding, in part at least, to an eco- 
nomic appeal made by newer develop- 
ments in technology. The large volume 
of horsepower (362,945) involved in 
these trading transactions and the trends 
of these internal readjustments toward 
the use of more modern prime mover 
types offer confirmation of the accuracy 
of the hypothesis. Here is evidence of 
internal modernization or economizing 
without the use of transmission lines. 
It is noteworthy that the trading ac- 
tivity has become greater since 1924 
(Chart VII), augmenting the internal 
forces in the technological battle. 


Gains and Losses in Horsepower Capacity 
of Each Prime Mover Type 


The percentages of Table XI integrate 
the whole period from 1904 to 1930. 
Such a survey ignores the intervening 
time element. In Chart VII an effort is 
made to surmount this difficulty. Here, 
the positive and negative effects of 
technological forces on municipal gener- 
ating stations are cumulated year by 
year in terms of horsepower capacity for 
each type of prime mover. At April 1, 
we take a cross-section view of the re- 
sults of the movement on each type of 
plant, or turn at right angles, so to speak, 
and survey the summation of gains and 
losses, layer by layer. This “cross- 
section view’ is given by the percentage 
distribution of prime mover types ac- 
cording to classification of gains and 


losses (Table XI). 
Oil Engine Plants 


The first thing of interest in the oil 
engine section of Chart VII is the fact 
that cumulated gains for these plants 
are about 534 times the cumulated losses. 
The former total 115,395 hp. and the 





1 Page 82. 


latter 20,018 hp. (Table XI), leaving a 
net balance in favor of oil engine plants 
of 95,377 hp. at April 1, 1930. 

Of the total gains, 36.2% accrued as a 
result of a preference for oil eingines over 
some other type. In contrast, only 7.3% 
of the losses accrued as a result of a 
preference for some other type than oil 
engines. These percentages provide us 
with a clue to the value to oil engine 
plants of the “favorable balance of 
trade” previously noted." That is, oil 
engine plants received 19.3% of the 
total “incoming” horsepower provided 
by all shifts in prime mover types and 
this amount represents 36.2% of the 
total of all gains in horsepower of oil 
engine plants. We now have definite 
support for the hypothesis that in this 
shift to more efficient types of prime 
movers, the “favorable” trade balance 
(of oil engine plants) has strengthened 
the competitive position of municipal 
ownership. 

Furthermore, from Chart VII it will 
be apparent that % of this favorable 
shift has come since 1924 and all of the 
unfavorable shift occurred prior to that 
year. Only by a stretch of the imagina- 
tion can one associate this technological 
adjustment with politics. Neither can 
one attribute it entirely to the aggres- 
siveness and foresight of the operators 
of publicly owned plants. It is largely 
attributable rather to the aggressive- 
ness of a private capital group which 
has but recently improved and pro- 
moted” a type of prime mover well 
adapted for use under the competitive 
conditions surrounding the operation of 
small isolated plants. 

Here, then, is a picture of internal 
readjustment of prime mover types and 
internal expansion of existing oil engine 
equipment which indicates a quickening 
interest in, and a demand for, oil engines 


12 By “payment out of earnings” plans, for example. 
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after 1924.3 That oil engine manu- 
facturers have benefited from the ex- 
perience of earlier failures with their 
prime mover, and have but recently 
found a new and wider market for an 
improved product is apparent. As a re- 
sult, these technological factors are 
proving an aid, rather than an hin- 
drance to municipal ownership. 

Where this prime mover was the only 
one involved, technological factors tend- 
ing to reduce horsepower capacity of 
publicly owned plants have come off a 
poor second in their contest with the 
factors described above. Of the total 
losses, 58.8% resulted from a change to 
private ownership and 31.7% from a 
change to purchasing (Table XI). Com- 
bined, these represent 90.5% of the 
total losses in oil engine plants, and 
since they all occurred after 1916, the 
transmission line development is their 
probable cause. Yet, as previously 
noted, from the standpoint of horse- 
power capacity capital representing 
internal technological developments 
strengthened municipal ownership of 
oil engine plants by five while capital 
representing transmission line develop- 
ment weakened it by one. 

It is also interesting to note thatabout 
83% of the horsepower lost to private 
ownership and about ¥% of that lost by a 
change from generating to purchasing 
occurred after 1924. Consequently, we 
must conclude that the two groups of 
capital were competing in the same 
field at the same time. But again these 
types of change came off second best, 





3A similar analysis of the additions of oil engine 
capacity to existing oil engine plants, representing 
42.1% of the total gains (Table x1) only strengthens the 
above conclusions. The reader is referred to the chart 
and table for this picture. 


4 In this connection, a word should be added regard- 
ing originations. These totaled 25,016 hp. in oil engine 
plants, over the period 1904-1930. As indicated on 
Chart vu, about 80% accrued prior to 1924. The aver- 


since the average size of those plants 
changing to purchasing establishments 
after 1924 was only 136 hp. and of 
those changing to private ownership 
107 hp.; whereas, in 1925, the average 
size of oil engine plants in existence was 
209 hp. and on April Ist, 1930, was 
472 hp." 

One can hardly escape the conviction 
that these plants, at least since 1924, 
have been increasing their mechanical 
efficiency as well as their capacity, 
thereby preparing some bed rock levels 
of resistance to external technological 
factors which privately owned systems 
have definitely encountered.” Here is 
tangible proof of a second hypothesis 
previously made“—namely, that recent 
developments in prime movers have been 
partially responsible for the slowing up 
in the rate of decline in numbers of 
municipally owned generating plants 
since 1926. 


Steam Turbine Plants 


Turning now to the analysis of cumu- 
lated gains and losses in steam turbine 
plants as pictured on Chart VII, we 
have an example of internal expansion 
and adjustment even more striking than 
that shown by oil engine plants. It is 
striking first because of the small num- 
ber of plants which have participated in 
the growth and readjustment. Only 
five plants in this territory originated 
with steam turbines as the only type of 
primary power, only two have changed 
to private ownership, none has changed 
to purchasing all of output, 21 have 


age size of these plants at date of origin was 76 hp. 
prior to 1924; after that date 283 hp. 

15 It is recognized that some of these plants remaining 
in existence and expanding their capacity did not have 
the opportunity to purchase energy from or sell their 
equipment to a private company owning available trans- 
mission lines. The extent to which this is true is being 
measured but is not as yet available. 

166 Fournal of Land & Public Utility Economics 242 
(August, 1930), 
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entered the steam turbine status at the 
expense of some other type of prime 
mover, one plant lost this status by 
adding some other type, and the largest 
number of these steam turbine plants in 
existence in any one year was 23, at 
April 1st, 1930.17 As municipal plants 
go, this has been distinctly a large plant 
movement.'® The average size of such 
plants in existence has ranged from a 
minimum of 790 hp. in 1913 to a maxi- 
mum of 5,900 hp. at April Ist, 1930.!° 
In contrast, oil engine plants increased 
their average size six times during the 
same period but are still less than 1 /12 
the average size of steam _ turbine 
plants.”° 

The expansion is also striking because 
of the preponderance of gains over 
losses. These plants, though few in 
number, were large enough to be on a 
competitive basis with privately oper- 
ated systems. Here, again, internal 
technological forces have operated to 
the advantage of municipal ownership 
and the external forces of transmission 
line development have hardly been able 
to make an impression upon the in- 
ternal cumulation of horsepower capac- 
ity. The incidence of these economic 
influences does not fall in precisely with 
those motivating the expansion of oil 
engine plants. In the latter the move- 
ment has taken place in predominantly 
small markets and has been promoted by 
private capital engaged in the manu- 


17 Table un, first article, 6 Yournal of Land & Public 
Utility Economics 248 (August, 1930). 

18 The influence of a few large plants on internal ex- 
pansion was discussed in the second article, 6 Yournal 
of Land & Public Utility Economics 393 (November, 
1930). A large part of this expansion occurred as a re- 
sult of the expansion of steam turbine plants discussed 
above and composite plants containing steam turbines 
as a part of their equipment, discussed on page 87. 

19In comparison, the average size of all privately 
owned plants in this division was 7,440 hp. on January 
Ist, 1930. 

20 Since the arithmetical average in this case tends to 


facture of oil engines. In these steam 
turbine plants, however, the aggressive- 
ness of equipment manufacturers has 
played a relatively small part in expan- 
sion.” 


Steam Engine Plants 


The very size of the gains and losses 
of this type of plant lends emphasis to 
the important part which this prime 
mover has played in the municipal 
ownership movement. A total of 121,- 
032 hp. was added by these plants after 
1903 and 105,896 hp. was lost. The net 
gain, 15,136 hp., when added to the 
33,781 hp. in existence at the close of 
1903 gives 48,917 hp. in existence at 
April Ist, 1930 (Table XI). 

We find that 61.4% of the losses in 
horsepower of steam engine plants re- 
sulted from a substitution of some other 
type of prime mover. Gains resulting 
from a substitution of steam engines for 
some other type were only 7.4% of the 
total gains. This, again, provides a valu- 
ation of the unfavorable trade balance in 
these engines noted in the earlier discus- 
sion of Table XI. However, it is equally 
noteworthy that 64.6% of the gains in 
steam engine plants resulted from the ad- 
dition of steam engines to existing steam 
engine capacity. Reference to Chart VII, 
however, indicates that the bulk of such 
gains had occurred by 1922. Even so, 
the fact that municipalities were con- 
tinuing to expand their capacity as late 


accentuate differences in size, the limitations of these 
averages must be kept in mind. A modal average would 
have to be computed for each year, a task unwarranted 
by the importance of the result. See Table x of second 
article and discussion of modal average of all plants, 
regardless of type. 

2 Total gains, 138,980 hp.; total losses 3,865 hp. 

2 The field is hardly large enough to attract equip- 
ment manufacturers who already have a much larger 
market in the privately owned central stations. Conse- 
quently, in this case, we can hardly characterize the 
growth in horsepower capacity as the result of one 
group of private capital promoting municipal ownership 
at the expense of another. 
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as 1930 with this type of prime mover is 
a significant item to be noted. 

In 1882, the steam engine provided 
municipalities with a vehicle in their 
race with private capital for the electric 
business. Since then it has continued to 
be an important vehicle in the municipal 
ownership movement, though a continu- 
ally more decrepit and uncertain one. 
With a capacity of 48,917 hp. remaining 
in service in steam engine plants® on 
April Ist, 1930, this type of plant con- 
tained nearly 13% of the total horse- 
power operated under public ownership. 
Municipal plants in this territory still 
have before them a sizeable job of scrap- 
ping obsolete equipment,™ but if the 
“balance of trade” in engines continues 
as unfavorable as it was on April Ist, 
1930 (Table XI) the job will soon be 
completed. 


Gas Engine Plants 


One can hardly discount the impor- 
tance of small internal combustion en- 
gines—of which the gas engine is but one 
type—in the economic history of this 
western territory. These engines have 
been servants to the individual, to the 
family and to other small groups where 
such service was important in lifting the 
burden of drudgery from the backs of 
pioneers. However, the gas engine is 
rather out of the picture in the present 
era of power transportation. It is not 
now and never has been a significant 
competitive attribute of municipal owner- 
ship, serving merely as a stop-gap for 
the arrival of something better. The 
recent extension of long distance natural 
gas lines into this territory may once 
more stir manufacturers of gas engines 
to a renewed activity but the remaining 
field for their use in municipal electric 


%JIn addition 24,075 hp. remained in existence in 
composite plants. 





* This statement must be modified by a recognition 


plants is from present indications too 
narrow to warrant anticipation of much 
expansion in this particular direction. 
The remaining field is largely in the sub- 
marginal communities and in these, 
isolated plant operation may be prolonged 
over a longer period where natural gas 
lines provide a cheap fuel. 

The gas engine portion of Chart VII 
is interesting principally as a contrast 
with the development of other types. 
Here, certainly, one would expect that 
external technological factors would 
win the contest over internal factors 
but we find the bulk of the loss in horse- 
power (51.5%) was the result of a change 
to some other type of prime mover— 
which is distinctly a factor tending to 
prolong the municipal ownership status 
of the plant. Practically no internal ex- 
pansion has occurred in gas engine 
plants, the average size being the same 
in 1930 as it was in Ig1o. Yet these en- 
gines have played an important part in 
the rise and decline of numbers of plants, 
ranking third by prime mover types 
with 72 plants as late as 1922.” By the 
end of 1929 only eight remained. 


Composite Plants 


With 111,346 hp. in existence on April 
Ist, 1930, the composite plants ranked 
second only to steam turbine plants in 
capacity. As previously noted, in the 
trading of prime movers, composite 
plants have handled about ¥% the total 
business. If we examine the cross-section 
of this trading area on April Ist, 1930 
(Table XI), we find that the composite 
plants have gained 110,347 hp. in the 
trading process (representing 56% of the 
total gains) against a loss of 71,835 hp. 
(representing 83.5% of the total losses). 
These figures indicate that a portion of 


of more recent advances made in steam engine design, 
particularly the uni-flow engine. 

% Table 11, second article, 6 Journal of Land & Public 
Utility Economics 248 (August, 1930). 
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the composite status is probably fixed 
rather than purely transitional in charac- 
ter. While the “divorce” rate is very 
high, some of the combinations of prime 
movers are permanent in character. 
The latter are probably responsible in 
large part for the fact that 41.4% of the 
total gains in plants of this character 
were by internal expansion, leaving but 
2.6% of the total to originations.” 


The Horsepower in Existence by 
Prime Mover Types 


Annual Figures. For each type of 
prime mover, the “surplus” in terms of 
horsepower capacity at the close of any 


26 There is no particular reason, of course, why new 
plants other than hydro-electric, should start with more 
than one type of prime mover. 


year is the resultant of cumulated gains 
and losses of previous years. In the 
contest between technological forces 
tending to reduce numbers of plants and 
internal forces tending to increase horse- 
power, the outcome of the battle rather 
than the intervening surges is the thing 
of primary interest. Turning, then, to 
Table XII, we note the net result of 
the contest at the end of each year and 
at the close of the entire 26-year period. 
This table takes a cross-section cut 
through Chart VII at each year and 
gives the net result of the gains and 
losses at each point in the history of the 
contest for each prime mover type. 

The tide of battle is best illustrated by 
the rate of increase or decrease in the 
amount of the net horsepower remain- 
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ing. This is accomplished by plotting 
the figures of Table XII to logarithmic 
scale (Chart VIII). The relative strength 





CHART VIIT 
RATE OF CHANGE OF NUMBER AND HORSEPOWER 
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of the two different types of techno- 
logical factors is revealed by plotting 
the progress of numbers of plants along 
with that of horsepower. The degree of 
“resistivity” or response of each prime 
mover type to these factors is now re- 
vealed. One striking thing about these 
charts is that throughout the entire 
period there has been a tendency— 
slight in some cases, pronounced in 
others—to enlarge the size of plant in 
all types except the gas engine plants. 
Hence, municipal plants in this terri- 
tory have been gradually building up a 
resistance to the technological factors 
promoting interconnection by increas- 





eee 
CHART VIII- CONTINUED 


RATE OF CHANGE OF NUMBER AND HORSEPOWER 
OF MUNICIPAL GENERATING ESTABLISHMENTS 
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ing their size. Under such circumstances 
it was inevitable that plants in this 
territory, given sufficient time, would 
grow with the market demands and 
eventually establish themselves on a 
competitive plane that has caused some 
apprehension among the private utili- 
ties which have willingly or unwillingly 
permitted this expansion to proceed. 
Transmission line development did not 
spread into this district as rapidly as it 
did in other more favorable market 
areas and consequently it has encounterd 
resistance from plants already well 
established. It proceeded to clear out 
the weaker plants but seems to have 
about completed the process. The com- 
petition has become stronger as the older 
plants have scrapped their obsolete 
equipment and expanded in size. As 
long as gas engines and steam engines 
were the principal sources of generation, 
and as long as the size of the plant was 
less than 300 hp.,?’ the movement to- 
ward interconnection was winning in the 
contest. But in 1917, of the 568 generat- 
ing plants in existence, 456 (80%) were 
less than 301 hp. in size and 251 (55%) 
of these were either gas or steam engine 
plants; whereas by April Ist, 1930 only 
129 (36%) of the remaining 357 plants 
were under 3o1 hp. and only 24 (19%) 
of these used gas or steam engines for 
primary power. Again, this is not a 
picture of political agitation, although 
we may admit it has been an iafluence. 
It is rather a picture of internal expan- 
sion to meet a growing market—often 
a a market i in which there was no effective 


27 7 It will be recalled from Table x and Chart vi of 
the second article that plants of 100 hp. and under had 
the most rapid decline in number, 101-200 hp. the next, 
and 201-300 hp. the next. Only a slight decline was 
registered in the 301-500 hp. group and no decline at all 
in the remaining larger groups. 

28 As is evidenced by Nebraska where the changes to 
private ownership were: 1926, 2; 1927, 4; 1928, 7; 1929, 
13, and the average size of the plants changing was 160 
hp. 


outside competition and a picture of 
transmission line development encoun- 
tering stiffer competition as it sweeps 
aside the weaker competitors. Pre- 
sumably, the balance of these small 
plants are yet to be swept aside in the 
competitive struggle’* but the evidence 
presented in this analysis indicates that 
the contest between private and munici- 
pal ownership is settling down to a plane 
on which the technological factors in the 
competition are more nearly equalized. 

In order to visualize more concretely 
the part being played by each type of 
prime mover in the equalization process, 
a method of measuring the relative 
stability of each type during the 26- 
year period is presented. The following 
stability ratios’® simply indicate the 
amount of horsepower in each prime 
mover type remaining in existence at 
the end of certain periods expressed as a 
percentage of the total horsepower in- 
stalled in that type of plant during the 
period: 


SraBiLiry Ratios, Horsepower Capacity 























Type of | 
Prime Mover 1904-1916 1904~1924|1904—1926/1904~1930 
Steam Turbine.. 97.1 99.5 | 99.6 97.2 
Oil Engine. . 96.5 85.8 | 89.1 82.6 
Composite........ 82.0 63-3 | 54.8 56.4 
Steam Engine..... 70.3 45.9 36.5 | 31.6 
Gas Engine....... 76.9 22.2 | 10.9 4.8 





The vertical array of these percent- 
ages gives the relative stability of each 
type in each period. Of the total horse- 
power which had been installed in steam 
engine plants from 1904 to 1916, 70.3% 
remained in existence at the end of the 
first period (1916). If the period 1 


29 This device was used by Professor H. B. Dorau 
to express the ratio of numbers of all municipal estab- 
lishments in existence at the end of any period to the 
total number of establishments which had ever existed 
in that period. See Changing Character & Extent of 
Municipal Ownership in the Electric Light &§ Power In- 
dustry (Chicago: Institute for Research in Land Eco- 
nomics and Public Utilities, 1929). 
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extended to 1924, only 45.9% of the 
total remained; by 1926 only 36.5% 
remained and for the entire 26-year 
period the ratio had dropped to 31.6%. 
In contrast, steam turbine plants re- 
tained in each period a very high per- 
centage of their total capacity installed. 
This has been the most stable of the 
prime mover types. These plants have 
practically held their own against all 
factors tending to reduce their total in- 
stalled capacity. They have evidently 
had the necessary attributes of size and 
mechanical efficiency to compete suc- 
cessfully. Oil engine plants rank second 
to steam turbines in stability. The 
activity of oil engine manufacturers from 
1924 to 1926 is indicated by the jump in 
the ratio from 85.8% to 89.1% in these 
two years. However, the ratio dropped 
in 1930 to 82.6%. The transitional 
character of the composite plant is 
largely responsible for this lack of 
stability. Gas engines have been least 
stable of the various types with only 
4.8% of their total capacity left in 1930. 

For convenience in comparison, the 
stability ratios for numbers of plants are 
also presented: 


SraBitity Ratios, NuMBER OF GENERATING 











EsTABLISHMENTS 
Type of | 
Prime Mover 1904-1916] 1904-1924 1904—1926|1904-1930 
Steam Turbine.... 83.3 94.4 | 91.3 | 88.5 
Oil Engine........ 97-4 1.7 | 59-7 48.6 
Composite........ 74.6 49.2 | 38.0 | 33.1 
Steam Engine..... 68.1 35.2 | 24.3 | 15-4 
Gas Engine....... 76.5 27.9 | 12.9 | 4-7 
| 








Again, the vertical array presents a 
picture of the relative stability of each 
type. Steam turbines lead the group in 


stability, with 88.5% of all such plants 
ever in existence remaining in 1930. All 
other types except gas engines are con- 
siderably less stable in numbers than in 
horsepower capacity, reflecting the in- 
ternal expansion offsetting the losses in 
The percentages for gas 


numbers. 


engine plants reflect the lack of this 
internal expansion throughout the period. 


Conclusions 


The attention of the public, following 
the lead of private operators and munic- 
ipal ownership advocates, has been fo- 
cused on the political arena where the 
merits and demerits of public ownership 
in general have been debated. Mean- 
while, economic and technological forces 
have been working almost unnoticed. In 
these studies an attempt is being made 
to analyze these forces. By doing so 
we are able to distinguish the plateau 
of the municipal ownership movement 
from the peaks arising thereon. When 
this view is taken, some of the ac- 
tivity in the municipally owned sec- 
tion of the industry is explainable 
chiefly in the light of the very rapid 
growth of the industry as a whole. The 
data on prime movers in these articles 
enable elimination of many of these 
features of rapid growth. Instead we 
gain a view of more normal trends. 


From this vantage point the picture 
of the municipal ownership movement 
in the West North Central geographic 
region assumes more definite form. As 
late as 1910, private capital in this 
territory was still concerned with econo- 
mizing without the use of transmission 
lines. Under such conditions the market 
area was limited and the market de- 
velopment was essentially accidental 
rather than intensive or extensive in 
character. The increasing demand for 
service, in communities where private 
capital could not or would not provide 
the service under the franchise condi- 
tions, resulted in a growth of munici- 
pally owned generating plants above the 
plateau of normal development. These 
plants generally powered by noncon- 
densing steam engines or gas engines 
and for most part under 300 horsepower 
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in capacity provided the rise of munici- 
pal ownership above the plateau of its 
normal growth just as, subsequently, 
they were largely responsible for the 
fall below this level. 

With the development of power trans- 
mission, the interest of private capital 
in modernization shifted to the econo- 
mies of extensive rather than intensive 
market development and in the result- 
ing expansion from 1916 to 1926 munici- 
pal plants were absorbed in large num- 
bers. While this may be looked upon as 
a competitive movement, the uneco- 
nomical size and obsoleteness of generat- 
ing equipment existing in many of these 
isolated municipal plants, with their 
limited possibilities of market develop- 
ment, rendered them largely hors de 
combat in the competitive struggle. 
With the coming of a new source of 
supply, cost and quality of service were 
now the important elements in expand- 
ing as well as satisfying demand and 
neither local pride of ownership nor 
political organization could withstand 
these economic forces of lower cost and 
higher quality service which carried the 
transmission line net outward from 
large centers and from the east to the 
western and southern frontiers. 

In this territory, however, other in- 
fluences came into prominence before 
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the new technology could impress its 
full effect upon the character and ex- 
tent of municipal ownership. Many 
plants immediately adjusted themselves 
to the new competitive conditions by 
shifting to purchasing all or part of out- 
put; others have more slowly adjusted 
themselves by installing more efficient 
equipment. The effect of the latter 
adjustment becomes clear after 1925. 
With private capital striking this eco- 
nomic plateau we now discover in cer- 
tain areas a slowing up in the rate of 
absorption of municipally owned gen- 
erating plants into privately owned sys- 
tems. 

Looking to the future on the basis 
of the past normal trends, one feels 
justified in saying that as the economi- 
cally weak municipal plants succumb to 
superior competitors, the remaining re- 
sistance to change of ownership or 
technical status becomes less extensive 
but stronger. Hence, the expectation is 
that, barring further war-time upheavals 
and price changes, political revolutions 
or radical technological changes the mu- 
nicipal ownership movement will grad- 
ually reach its normal competitive level, 
generating a part, in some cases large, in 
others small, but on the whole a relatively 
small part of the total—of that dynamo 
of America’s energy—electricity. 
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Summaries of Research 
Cost of Railway Capital Through June, 1930* 


, \HE year 1929 was the first since 


1920 to show an increase in the 

total cost to the companies of all 
types of borrowed railway capital. Prior 
to 1929 there had been a constantly de- 
creasing cost with only minor fluctua- 
tions. The reversal in the downward 
trend of railway capital cost began in 
the third quarter of 1928 and continued 
through the third quarter of 1929. The 
increase in costs over this period re- 
flected the general lack of investor in- 
terest in fixed income securities during 
the period of speculation and high stock 
prices preceding the stock market crash 
of October, 1929. Following that break 
investors again turned their attention 
to bonds and short-term securities and 
the cost of railway capital declined 
somewhat. 


The change in the cost of railway 
‘capital followed the same general trend 
for each class of security. Since a very 
large proportion of the financing in 
1928 was done in the first two quarters, 
the large increase in cost which occurred 
in the third quarter did not prevent the 
average cost of capital for that year from 
falling to the low point for the entire 
period (Table I). However, in 1929 the 
cost of all classes of capital (measured 
by the weighted average yield at price to 
company) rose from 4.78% to 5.20%. 
That of bonds increased from 4.77% to 
5.09%, equipment trust certificates from 
4-58% to 5.23%, and miscellaneous securi- 


*See Herbert B. Dorau, “The Cost of Railway 
Capital Under the Transportation Act of 1920,” 3 
Journal of Land & Public Utility Economics 1-20 (Feb- 
ruary, 1927); 3 Ibid., 219-221 (May, 1927); 3 Jdid., 
427-430 (November, 1927); 4 Ibid., 206-208 (May, 
1298); 4 Ibid., 427-428 (November, 1928); 5 Jdid., 


ties from 5.25% to 6.50%. The cost of 
all classes of securities and of bonds and 
of equipment trust certificates reached 
the peak in the third quarter of 1929, 
when weighted average yields of 5.52%, 
5.62%, and 5.36% respectively were re- 
ported. Miscellaneous securities reached 
their peak in the second quarter, report- 
ing an average yield of 6.90%. As in- 
dicated above, costs dropped in the 
fourth quarter of 1929. The failure of 
miscellaneous securities to follow the 
general trend is probably attributable 
rather to the small number of issues mak- 
ing up the total, than to any inherent 
advantage or disadvantage of this class 
of security. The average yields at cost to 
company of all types of securities showed 
a marked decrease in the first six months 
of 1930 over the high costs of the third 
quarter of 1929. Thus all types of 
capital were sold during the first six 
months of 1930 at a cost to the com- 
pany yielding 4.99%, bonds at a cost 
yielding 4.98%, equipment trust cer- 
tificates at 4.73%, and miscellaneous 
securities at 5.53%. 

A significant factor affecting both the 
total cost of railway capital and the 
cost of financing, or the bankers’ mar- 
gins, in 1929 was the great increase in 
both the absolute and relative volume of 
equipment trust certificates. In 1928 
equipment trust certificates sold had a 
par value of $55,729,000, amounting to 
11.5% of the total par value of all securi- 
ties sold ($482,733,628).! In 1929 the par 
203—204 (May, 1929); and 6 Ibid., 98-101 (February, 
1930). : 

1 The par values recorded here are those of securities 
sold on which the cost to the company was available. 
It excludes a very small volume of securities sold, for 
which cost to company was not obtainable. 
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value of equipment trust certificates 
sold increased to $124,854,000 or 21.8% 
of the total ($573,174,734). In the first 
six months of 1930 the relative signifi- 
cance of equipment trust certificates 
again decreased, dropping to 12.1%. 
The total par value of equipment trust 
certificates sold during this six months’ 
period was $90,853,800; that of all 
securities, $745,930,074. 

It is outside the scope of this study 
to analyze in detail the factors which 
brought about these changes in the vol- 
ume of financing through equipment 
trust certificates, but certain elements 
contributing to this change in volume 


* Table 1 shows that the average cost of capital ob- 
tained by the sale of equipment trust certificates has 
been generally lower than the cost of that obtained by 
the sale of bonds. The years .1923 and 1929 are an ex- 
ception to this rule. Although in the first and fourth 


may be suggested: the advantage to the 
companies of issuing securities of rela- 
tively low capital cost? in a period of 
rapidly increasing costs; the fact that 
railroads were improving and increasing 
their rolling stock during this period 
rather than developing roadbeds, ter- 
minals, etc. Moreover, since equipment 
trust certificates are generally a shorter 
term security than bonds they might 
have greater marketability in a financial 
market such as that of 1929. It is suffi- 
cient to note that because of this rela- 
tively increased volume of equipment 
trust certificates the cost of all classes of 
capital did not increase as much in 1929 
quarters of the latter year the cost for equipment trust 
certificates exceeded that for bonds, it did not reach as 
high a level of cost in the third quarter. Neither the 
cost nor volume of financing by equipment trust cer- 


tificates fluctuated as widely in the quarters of 1929 as 
did the cost and volume of financing by bonds. 


TaBLE I. ReELaTion or Cost oF FINANCING To TotaL Cost or CAPITAL AND TO 
Return EarNneED ON INVESTMENT 




















Cost Or CapiTaL RETURN 
| EarneD ON 
Equipment 
All Classes Bonds Trust Certificates | Miscellaneous 
Cost of Cost of Cost of Cost of 
Financ- | Cost of | Financ- | Cost of | Financ- | Cost of | Financ- | Cost of | Invest- 
ing* |Capitalt] ing Capital} ing Capital ing Capital | ment | Stock 
1 ol eee -§a 7.29 .50 7.34 . 56 7.28 Heer 7.01 .06 5.45 
BOOB av yop0:s 0 10)-0-s -47 7.28 50 7.99 .08 6.76 39 7.64 2.96 3.94 
i) re .29 5.86 .26 5.92 35 5.71 ake 6.00 3-74 4.85 
C0) ee =32 5.61 .16 5.38 .38 $93 67 6.45 4-56 6.95 
WIA 66 costs .9:2 24 5.54 .23 5.61 .08 5.27 . 86 6.11 4.44 6.70 
Me oo gece ey 24 5.45 .21 5.63 31 5.06 1.20 5.20 4.89 8.19 
(6) re at 5.24 .18 5.36 24 4-97 54 5.26 5.15 9-43 
O01 eee .16 5.06 16 5.16 .10 4.61 74 5.68 4-41 7.78 
MI 6. 6.6.05 5.4 14 4.78 a: 4-77 10 4.58 65 5.25 4-75 8.79 
120 ae 2g 5.20 .20 5.09 15 5.23 <5 6.50 wow Ses 
Ist quarter... Bp! 4.99 <2 4.97 .17 5.04 5.46 
2nd quarter... 15 5.26 15 5.27 15 5.18 6.90 
3rd quarter... .16 5.52 34 5.62 16 5.36 stiiale 6.00 
4th quarter... .38 5.14 “ae 4.86 14 5.22 mG 6.75 
1930 
Ist quarter... .16 4.97 17 4.97 II 4.83 oes 5.50 
2nd quarter. . .14 5.00 .14 4.99 22 4-72 ocee 5.54 
Ist 6 months. .14 4-99 akg 4.98 II 4-73 waeg 5.53 eat er 
1920-1929...... 25 5.53 23 5.55 25 5.36 -76 6.00 3.96t | 6.95 
































*Difference between yield per dollar to maturity at price to the company, and at the price paid by the investor. 
ie per dollar on securities for which price to the company is available. 
1920-1928. 
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as the increases in each class of security 
would seem to warrant. 

Cost of Financing.’ The changing sig- 
nificance of high- and low-cost securities 
leads to apparent inconsistencies in the 
measurement of the cost of financing, 
or the average bankers’ margins. In 
1929 the average cost of financing of each 
type of security increased, while the 
average cost of financing for all securi- 
ties decreased, except when measured by 
yield difference (Table II). A somewhat 
smaller sample is used in determining the 
average cost of financing (or the bankers’ 
margins) than in determining the aver- 
age total cost of capital, since both the 
price to the company and to the investor 
are not reported for all issues. In this 
smaller sample equipment trust cer- 
tificates, which as a class are generally 
lower-cost securities, become even more 





3 Total “cost of capital” includes all costs incurred in 
procuring capital. “Cost of financing” refers only to 
that part of the total cost which accrues to the bankers. 


significant than in the larger sample 
noted above. Thus in 1928 the par value 
of equipment trust certificates sold, re- 
porting both price to company and price 
to investor, amounted to only 8.55% of 
the total while in 1929 it increased to 
45.08%. Asa result of the relative im- 
portance of low average cost securities, 
the cost of financing as measured by the 
difference between the average price per 
hundred received by the company and 
the average price per hundred paid by 
the investor (y—o) dropped from 2.17 in 
1928 to 1.71 in 1929. Measured by the 
ratio of the bankers’ share to the value 
of the issues at the price at which the 


investor absorbed them (=), and to the 
actual dollars received by the company 
(=), the cost of financing dropped from 


2.22 to 1.79 and from 2.27 to 1.76 re- 
spectively. Since the importance of 
equipment trust certificates in 1929 has 
been unduly emphasized in the smaller 
sample, the average cost of financing of 

















TaB_e IJ. Summary or Cost or Financinc ExpresseD IN Various Ways; By YEaRs, 
AND FOR THE PERIOD, 1920-1929 
Equipment Trust 3 
All Classes Bonds Certificates Miscellaneous 
zZ Zz Yield Yield z Yield zZ z Yield 
Year y-o ~ -  |Differ-| y-o - - |Differ-| y-o - - |Differ-| y-o - -  |Differ- 
x n ence x n ence x n ence x n ence 
3.66 | 3.80 -52 | 3-47 | 3.47 | 3-59 -50 | 3.98 | 3.97 | 4.13 -56 wee her nee 
4-51 | 4.72 -47 | 4-54 | 4.68 | 4.91 -50 | 2.44 |] 2.44 | 2.50 .08 | 2.68 | 2.78 | 2.86 39 
3.36 | 3.48 -29 | 3.55 | 3.69 | 3.83 .26 | 2.28 | 2.30 | 2.35 -35 I Se one 
2.59 | 2.66 32 | 2.65 | 2.74 | 2.82 -16 | 2.55 | 2.58 | 2.65 -38 | 1.51 | 1.52] 1.55 67 
2.73 | 2.80 24 | 3.16 | 3.26 | 3.37 23 | 1.86 | 1.88 | 1.91 08 | 8.9% | 2.20 | e. 7S 86 
2.55 | 2.62 24 | 2.74 | 2.82 | 2.90 -21| 1.75 | 1.76 | 1.79 -31 | 4.75 | 4.80 | 5.04 | 1.20 
2.28 | 2.34 21 | 2.62 | 2.69 | 2.77 -18 | 1.48 | 1.50] 1.52 24 | 1.00] 1.01 | 1.02 54 
2.46 | 2.53 16 | 2.60 | 2.70 | 2.77 16 .66 -66 .66 10 | 2.00 | 2.02 | 2.06 74 
9.98 | 2.27 14 | 2.33 | 2.38 | 2.44 13 -64 -64 65 10 | 1.75 | 1.76 | 1.79 65 
1.79 | 1.76 23 | 2.46 | 2.59 | 2.52 20 89 -93 92 15 | 2.00 | 2.00 | 2.00 75 
1st quarter.. .| 2.25 | 2.38 | 2.33 22 | 2.32 | 2.45 | 2.39 22 | 1.02 | 1.04 | 1.05 17 
2nd quarter..| 1.58 | 1.64 | 1.61 -15 | 2.55 | 2.58 | 2.64 15 91 -95 94 15 
3rd quarter..| .94 -99 -98 -16 | 3.50 | 3.68 | 3.55 34 90 -95 94 -16 
4th quarter. .| 1.66 | 1.73 | 1.70 -38 | 3.05 | 3.21 | 3.11 55 80 84 83 -14 | 2.00 | 2.00 | 2.00 75 
1930 
1st quarter...| 2.58 | 2.76 | 2.68 16 | 2 71 | 2.90 | 2.82 +17 -64 -65 -64 .II 
2nd quarter..| 2.04 | 2.15 | 2.10 -14 | 2.35 | 2.49 | 2.43 -14 +74 -74 74 12 
1st 6 mos... .| 2.22 | 2.24 | 2.29 14 | 2.48 | 2.64 | 2.57 5 +72 +73 <a a ee Bere Tae Gan: 
1920-1929 ...| 2.69 | 2.75 | 2.83 25 | 3.02 | 3.12 | 3.23 -23 | 1.87 | %.89 | 1.93 -25 | 1.75 | 1.76 | 1.79 76 





















































y-o is the difference between the average price per hundred received by the company and the average price per hundred paid 


by the investor. 


: Ratio of bankers’ share to the value of the issue or issues at the price at which the investor absorbed them. 


= Ratio of the bankers’ share to the actual dollars received by the company. 


Yield difference—difference between yield per dollar to maturity at price to the company, and at price paid by the investor. 
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all classes of securities has been corrected! 
to express more accurately the changes 
in the cost to the industry. The averages 
thus corrected still show a decline in 
the cost of financing of all classes of 
securities in 1929 as compared with 1928, 
but not as marked a decline as has been 
noted above. Thus, this cost expressed 


as y-o declined from 2.17 to 2.04, as ~ 
d x 


from 2.22 to 2.15 and as < from 2.27 to 


2.10. Measured by yield difference the 
cost increased from .14 to .Ig in the 
corrected averages as compared with an 
increase from .14 to .23. 

It should be noted that the bankers’ 
margins on equipment trust certificates 
were very much greater in the first 
quarter of 1929 than in the year 1928. 
They declined somewhat in the next two 





‘ This has been done by weighting the classes of securi- 
ties entering into the sample used for determining cost 
of financing, by the percentage of the par value sold for 


quarters of 1929, although the total cost 
of this type of capital was steadily rising, 
but remained well above the average cost 
reported for 1928. Bankers’ margins on 
bonds, however, increased steadily dur- 
ing these three quarters, declining, as 
did the total cost of this type of capital, 
in the fourth quarter of 1929. 

Because of the changing relative vol- 
ume of equipment trust certificates the 
average cost of financing for all classes 
of securities (except when measured by 
yield differences) increased in the first six 
months of 1930, while the average cost of 
financing of both bonds and equipment 
trust certificates decreased. In spite of 
these decreases the average cost for each 
type of security for the first six months of 
1930 was still well above the average cost 
of each for the years 1927 and 1928. 

Marion R. SuMNER 


each type of security reporting cost to company to the 
total par value sold of such securities (the larger sample 
used in determining total cost of capital). 





Public Utility Financing 


Volume of Financing. During the 
early months of 1930 the volume of pub- 
lic utility financing exceeded, by a com- 
fortable margin, the totals for correspond- 
ing periods in previous years. This ex- 
cess was largely dissipated, however, by 
inactivity in the closing months of the 
year (Table I). Indications are, there- 
fore, that the total for the year will run 
close to the average yearly total of fi- 
nancing for the last four years (Table II). 

For the first six months of 1930, vol- 
ume of capital raising was noticeably 
ahead of the corresponding periods in 
previous years, hence a considerable de- 
cline must have occurred in financing 
activity in the second half of the year. 
The extent to which the volume of 
financing has fallen off during the second 
half of 1930 may be observed by com- 


Through November, 1930 


paring the index numbers for volume in 
the first and second quarters of each 
year with the corresponding indexes for 
the 11 months of these years. 

Utility and Corporate Financing. In 
spite of the noticeable curtailment in 
public utility financing in the last half 
of 1930, the utilities still continue to do 
almost % the new financing in capital 
markets. Table III suggests two com- 
ments: (1) over 46% of the total corpo- 
rate financing for the first 11 months of 
1930 was done by utilities; (2) utility 
financing became more important during 
the later months of the year, for the per- 
centage for the first nine monthsexceeds 
that for the second quarter and the figure 
for 11 months is greater than that tor 
nine months. 

It might be of interest to note in pass- 
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ing that financing by the utility groups 
has been more important in the total of 
corporate financing in two years of gen- 
eral business depression, namely, 1927 
and 1930, than in other years. In the 
former year public utility issues totalled 
$3,000,000,000, or 41% of the total cor- 
porate financing tabulated. During 1928 
and 1929 this class of financing de- 
creased, both in absolute amount and in 
relative importance. The year 1930 
has shown a larger amount of financing 
and a very decided increase in com- 
parative significance. 

Type of Issue. During the first half of 
1930 less than 1 /12 (7.8%) of public util- 
ity financing was in the form of short- 
term issues with maturities under five 
years; since July 1 almost 4 has been 


short-term, while during October almost 
30% and in November over 60% of the 
volume was so classified (Table IV). 
These statements picture the change dur- 
ing the last few months in the term of 
securities issued, and comparison of the 
percentage for this year with that for 
former years shows how striking that 
change has been. Not since 1921 has 
short-term financing been anywhere 
near as significant for a like period of 
time, as for the first 11 months of 1930. 
The increased significance during the 
third quarter was caused by a decrease 
in the total volume of financing, but 
October and November show an in- 
creased amount of short-term issues. 
Long-term debt issues also increased 
in significance in the total volume. They 


TasLe I. InpEx NumsBer or VotumeE or Pusuic Uriity FINANCING, 1919-1930* 









































1919 | 1920 | 1921 | 1922 | 1923 | 1924 | 1925 | 1926 | 1927 | 1928 | 1929 | 1930 
By Months 
AE ir 100 67 55 46 122 112 199 173 | 259 176 169 | 412 
February........... 48 28 25 47 66 89 172 125 | 314] 220] 248 144 
MIONON oc oie Gindsavee 25 27 25 43 94 7 144] 115] 158] I90] 268] I91 
PI len sone ce ataate 5 38 26 50 64 | 112 69 | 182] 165 | 318] 107] IIo 
WN ci cee htnctesesass 15 38 a6 150 66 | 233 103 | 230] 214] 203] 287] 506 
ARD oa tia ties oncesinee 26 20 9 96 g2 | 122] 118] 181 130 | 317] 109 | 144 
[eee et 4! a5] 115 44 21 104 go | 177 97 48 | 276] 196 
PAB 5 caso civeasoviates 20 II 33 22 40 62 93 58 g2 82 94 40 
September.......... 54 44 34] 147 34 a7 | TIO 38 | 168] 169] 319 | 144 
er 24 33 33 77 $9 | 112 92] 123] 261 180 86 88 
November.......... 8 21 119 43 | 161 69 | 102] 136] 212] 127 22 75 
December.......... 20 63 53 $4] 135] 11 | 153] 14] 433] 167] 126] ... 
By Quarters 
Ist quarter......... 100 71 61 80 | 164] 162] 299] 240] 424] 340] 398] 435 
2nd quarter......... 27 56 41 172 129 | 271 168 | 344] 295 | 4871] 292] 442 
ard quarter.........- 67 47 | 105 | 123 s§ | 141 170 | 159] 207] 178] 400] 221 
4th quarter......... 30 68 | 119] 101 2c6 | 169 | 201 217 | 528 | 275 99 
BBY DORIB 5 50650550 4/5000 100 | 107 | 146] 212'| 246] 330] 373 | 427] Gaz} 5701 ‘628 











* Volume for January, 1919; first quarter, 1919; and year 


x bers for months, 





1919 used as a basis for 


puting inde: 
quarters, and years respectively. Compi!ed from the monthly record of new capital flotations of the Commercial and Finan- 


ronicle. 


In connection with these volume figures of public utility financing it should be noted, that: 
1. All industrial types of utilities (except steam railroads) are included. 
2. Foreign companies offering securities in the United States are included. 


3- The volume figures through 1929 are the Chronicle figures 


before the revision made in January, 1930. Beginning this year the 


Chronicle separates “Investment Trust, Trading and Holding Companies (not Primarily Controlling).” Prior to this time su 
issues had been included partly in the “Public Utility’ total and partly in the “Miscellaneous” group. The Chronicle, at the same 
time, revised its totals of public utility financing for the corresponding month of the five preceding years. We have here used the 
unrevised fi prior to 1930. ; A : 
It might be suggested that the volume figures for 1930 are not comparable with those of the preceding years. One practical dif- 
recludes the possibility of revising the total before 1929 to agree with 1930. : That difficulty is the fact that the Chronicle 
i his revision is made monthly. The only my ory which could be attempted 


= K h fi 1 vised, and t! 
or the previous five years only are re , an 
i Se A ut they would then not be com- 


at present would be to make the January and February totals for 1926 through 1930 comparable, 
parable with other months in the same years, nor with earlier years. we et 

In the analysis of these utility financing figures the foreign issues have been eliminated. What appear to be non-controllingin- 
vestment companies have also been excluded; holding and operating company issues have been segregated (Table IX). 





1930 
1929 
1928 
1927 
1926 
1925 
1924 
1923 
1922 
1921 
1920 
1919 
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Ist 
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Ist 
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110 
506 
144 
196 
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TaBLE IJ. Votume or Pustic UTILity FINANCING 














Average of 11 Monthly 
Index Numbers 
First 11 

Months of (A) (B)* 

BG ROY Yl s..cGal areal ale foncvs wearers 187T 187 
MMAR ocd 0s 3s pier ge cious miiareNs 180 175 
WEEN Ses sr eisk scarves <i braxpusicnsnqner store 185 181 
MAE B eas cncrer ol sissscecercasier asteavers 188 187 
(CLA as ere mare 140 139 
NEYO OS ch testy ct -asynles couse sect eronei 117 117 
BERR ei Sed ace ihren 106 106 
TQ2Z oc ccc cccescvescvccecs 74 74 
Wg assos sivas lavatories: S 4 70 70 

MUN 6 far 0 ses siatecbin ovo. waeiarecs 46 4 
MIRO oy esac Seats erenev rear reales 32 92 
6 CSIR Catarina ater 33 RG 











*The volume figures are not strictly com nie for all years. 
The Chronicle basis of classification was changed, and as a re- 
sult certain investment, trading, and holding company issues 
are included in years prior to 1930. In Column B these issues are 
eliminated from the years 1926-1929. The year 1930 now 
appears appreciably in the lead over 1928 and 1929, and about 
equal in volume to 1927, which to date has the largest total of 


public utility financing. 
+These investment, trading, and holding company issues were 
also eliminated in 1930 returns. 


were 56% of the total for the first six 
months and 68% from July 1 to Decem- 
ber 1. This increased importance of 
debt issues naturally means that the 
other component, stock issues, was less 
important during the second half of the 
year. The extent of the decrease is con- 
siderable, for stock issues constituted 
about % of the total for the first half of 


TaB_e III]. PercentAGE OF Pustic UTiLity FINANCING 
IN ToTaL CorPoORATE FINANCING 











Year Percentage 
BER onc ste.cidiee ds 3 oi ecn. ie wre as ees 16.87% 
PND Poss ray eo cine eis tn tineia ne oe 16.75 
ROM rae ant as Sy aarcte 28.07 
DR eos 5. ia aise ciayeca le averaea te neste 31.90 
MAR oo c teach ate nae noes 35.21 
MS ros ccc praractsniiect he hace ane ees 39.85 
MIR Se gad bana (As esais ove Sten at overeiee) tod 36.41 
MIBMEI sce) oiate: ists cleveione aden wees 37.26 
MME acl dear elect sid ocanaie SIIB maa wlansie 40.90 
BOR 6 gist pce oa evails, oo Siachisaw'e ctecere: Sua 33-97 
MEN argc el cabo ip ee ee were ee elaeisimes 24.34 
1930 
TSC GUARUGR 00.506 cece ect ce es 48.40 
And QUAaltEr: .... 5. eee e ee 42.80 
Ist 6 months. ................ 45.41 
QUA QUALIEE oni. os eesti 47 10 
Ist 9 months ............... 45 74 
Ist 11 months.............. 46 34 








the year and but 1/10 of all financing 
for the next five months. 

New and Refunding Capital. A de- 
velopment following the crash of last 
October was a marked decline in the 
relative importance of refunding opera- 
tions. During the first nine months of 
1929 over 20% was used for refunding, 
while in the last quarter only 6% was so 
classified. This increased significance of 
new capital issues apparently continued 
in the current year, for during the first 
TasLe IV. PercentaGE or Stock, Lonc-TeRm Dest, 


AND SHORT-TERM Dest 1N Pusuic UTILITY 
FINANCING, 1919-1930.* 


























Long- | Short- 
Term Term 
Period Stock Debt Debt Debt 
WOU vcicctasaccdasse 7.8%) 92.2%] 37.6%] 54.6% 
WG xecdcducc ce cadKe 2.1 87.9 43.9 44.0 
BBE cccccccccsccccess 18.7 81.3 70.5 10.8 
WE hodies i anceecens 30.8 69.2 64.5 4.7 
BGM s adie evrnciccecs 23.0 77.0 71.3 5-7 
BOBRccccccccescccvens 34.1 65.9 57-5 8.4 
pO rrr 31.8 68.2 59-5 8.7 
1926.. 24.7 75-3 69.9 5-4 
ae 28.5 71.5 66.8 4-7 
Wi cccdceavevcnses 37.2 62.8 57-7 5.1 
DO Re rrr rar 58.7 41.3 37.6 3-7 
1st quarter......... 58.1 41.9 40.4 1.5 
2nd quarter........ 40.6 59.4 52.7 6.7 
3rd quarter......... 78.6 21.4 18.1 3-3 
1st 9 months. . 60.9 39.1 35-5 3.6 
4th quarter......... 34.2 65.8 60.8 5.0 
1930 
1st quarter......... 24.2 75.8 68.4 7-4 
2nd quarter......... 49.0 51.0 42.8 8.2 
1st 6 months........ 36.7 63.3 55-5 7.8 
3rd quarter......... 9.2 90.8 76.0 14.8 
1st 9 months........ 31.2 68.8 59.6 9.2 
October. ........... 13.9 86.1 57-4 28.7 
November.......... 3-4 96.6 36.1 60.5 
1st 11 months....... 29.4 70.6 58.7 11.9 





*Computed from mee of ny wee and corporate 
financing, Commercial and Financial Chronicle. "Foreign and 
investment trust issues eliminated. 


11 months only 8% of the issues were 
used for refunding (Table V). 

Table VI shows a classification of the 
public utility capital flotations, first by 
purpose of issue (new or refunding 
capital) and then by type of issue (long- 
or short-term debt or stock issues). 
This information is useful in suggesting 
whether the last year has witnessed any 
change in the type of issue being used to 
raise new or refunding capital. Stock 


issues are observed to be still of much 
more significance in raising new than 
refunding capital. 


This is true of all 
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TaBLe V. PeErcENTAGE OF NEW AND REFUNDING 
Capitat In Pusuic Uriniry Financinc 1919- 
NOvEMBER 30, 1930.* 











Percentage of | Percentage of 
Period New Refunding 
Capital Capital 
IOIO 5232 sean ee 60.3 39.7 
TOAD. 5.54 «0 casas 77.0 23.0 
OT Renee Serre: 728 26.7 
NED a ain ea useage 74.1 25.9 
op ee eran 78.0 220 
ROR i awetsa dna 86.7 13.3 
DRG osc raes cmeiearinel 86.7 r3:3 
“17 SRR aR eet Nie ae ty 81.3 18.7 
BOTs Sca.os Sewanee ee 69.5 30.5 
TI io ivoss ieee ante e.anle 7 ey 28.5 
1929 
Ist quarter.......... 79.0 21.0 
2nd quarter......... 76.8 23.2 
3rd quarter......... ois B27 
Ist 9 months........ 77.8 22.2 
4th quarter......... 93.6 6.4 
1930 
Ist quarter.......... 96.4 3.6 
and quarter......... 94.6 5.4 
SPC GUATIC. ....0.065 84.2 15.8 
Ist 9 months........ 93.2 6.8 
Octobe. 5a... e se 64.2 45.8 
November.......... 99.8 2 
Ist II months....... 91.8 8.2 











*Taken from summary of financing, Commercial and Fi- 
nancial Chronicle. 


periods since 1919. Thus far in 1930 
almost % of the new capital has been 
raised by stock issues, while less than 7% 
of the refunding capital was so raised. 


TaBLe VI. CompaRISON oF PERCENTAGE 


AND REFUNDING CAPITAL FOR 
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In the raising of both new and refunding 
capital, stock issues are much less im- 
portant today than they were last year, 
During the first three quarters of 1929, 
% of the new and % of the refunding 
capital came from stock issues. It will 
be noted in this connection that the stock 
issues declined severely in the case of 
refunding capital where the percentage 
of stock fell from 41% for the first three 
quarters of 1929 to 6.7% for the first 11 
months of the current year, whereas 
the new capital percentages of stock 
were 66.7 and 31.5 respectively. The 
figures showing stock used in raising new 
and refunding capital indicate that 1930 
has resembled very closely the average 
conditions from 1921 through 1926. 

Stock Financing. Only two additional 
phases of stock financing will be con- 
sidered here: (1) the type of stock 
used in raising capital (whether preferred 
or common), and (2) the method used in 
selling stock (whether by means of 
stock “rights” given stockholders or by 
some other method). 

The relative importance of common 
and preferred stocks in new capital is- 


oF Dest anp Stock Financinc in NEw 
Various PErRIoDs, 1919-1930* 














New Capital Refunding Capital 

Long- | Short- Long- | Short- 
Term | Term Term | Term 
Stock |All Debt | Debt Debt | Stock | All Debt} Debt Debt 
PGIDEEOIDS yin cco ssc ees howe eee 13.8 78.3 48.0 38.4 2.1 97.9 25.1 72.8 
PRTC 6.6 i6.slb:cisislecisioe-enion anions 92.5 67.5 61.2 6.3 8.3 91.7 81.2 10.5 
RIO as 6355s dsc pens seosoae 48.5 51.5 47.4 4.1 20.0 80.0 74.4 5.6 
1928—October 1, 1929............. $357 46.3 43.0 259 29.2 70.8 65.8 5.0 
GOO Aros au ax wiectvitinas efnisnun 63.6 36.4 33-9 2.5 40.2 59.8 51.6 8.2 
EGU SURIOETS 6 6.5.5.5 ocincen cscs 66.7 23.3 31.1 2.2 41.0 59.0 50.7 8.3 
POM MIRIIOE sass 60 Ges eae 35.9 64.1 59.0 Ce 9.2 80.8 3777 3.1 
1930: Ist quarter................ 25.1 74.9 68.7 6.2 See 100.0 61.0 39.0 
DIM MIDRIVET 553s ce cae csees 50.5 49-5 41.1 8.4 2307 76.3 70.2 6.1 
INNMMRMNION 5 5 5.9500 5 sie co na'e bisle ce 10.6 89.4 7a 15.7 1.9 98.1 88.0 10.1 
LOO Se ee eee 24.3 Lee eee ees 1.1 98.9 34-9 64.0 

ee SO oe en 3-4 96.6 36.0 60.6 eet 100.0 | 100.0 ee 
BGP TKMROIENG 5:5 «5 « oiscieis oiore-0csies 31.5 68.5 57.9 10.6 6.7 93-3 66.9 26.4 





























*Computed from monthly summary of financing, Commercial and Financial Chronicle. 
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TaBLe VII PERCENTAGE OF PREFERRED AND COMMON 
Stock 1n Totat Pusuic Utiuity Stock Issues, 














1929-1930 
Number of Volume of 
Issues Financing 
Com- Pre- Com- Pre- 
mon ferred mon ferred 
1929. +. +--+ 57% | 43% | 73% | 27% 
Ist quarter... 57 43 56 44 
and quarter.. 52 48 55 45 
Ist6 months.} 55 45 CE 45 
3rd quarter. . 61 39 go 10 
Ist g months.| 57 43 2 28 
4th quarter..} 60 40 82 19 
1930 

Ist quarter... 61 39 85 15 
and quarter..| 50 50 73 27 
ist 6 months. 54 46 a 23 
3rd quarter. . 15 85 12 88 
Ist g months.| 49 51 73 27 
October. .... 40 60 48 52 
November... 20 80 18 82 
Ist 11 months} 46 54 72 28 

















sues is revealed by Table VII. A com- 
parison of the number and volume per- 
centages shows that common stocks are 
a much larger part of the total financing 
than the number of such issues would 
suggest. Thus to date in 1930, 72% of 


TaB_eE VIII. 
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total financing was by means of common 
stocks, whereas but 48% of the issues 
were common stock issues. This differ- 
ence is attributable to the relatively 
larger size of common stock issues com- 
pared with preferred stock issues. An- 
other tendency is the greatly increased 
importance of preferred stocks during 
the latter part of 1930, both as to the 
relative amount and the relative number. 

Finally, preferred stock issues seem to 
be more common in 1930 than they were 
during the first three quarters of 1929, 
but they are of no greater relative im- 
portance, as measured by volume of 
financing. It was hoped that this com- 
parison would suggest something defin- 
ite regarding financing practices in a 
speculative period. Common stocks did 
reach 90% of the total during the third 
quarter of 1929. During the first quarter 
of 1930 common stocks constituted 85% 
of the stock financing but since then they 
have decreased in significance. The in- 
creasing relative number and decreasing 
relative volume of preferred stock issues 
in 1930 suggest an increasing number of 


PERCENTAGE OF ToTAL PREFERRED AND Common Pus tic UTI.ity Stocks 


OFFERED TO STOCKHOLDERS, 1929-1930.* 

















Number of Stock Issues Volume of Stock Financing 
Percentage Percentage 
of Total | Common | Preferred | of Total | Common | Preferred 
Number Stock Stock Volume Stock Stock 
BARD Pity 21 Ndiote opel sate ea raver Aa water eesg Seo 40% 67% 5% 74% 92% 26% 
NStHOHARCGH © ile a cici4f-s1s eels si eases ete 55 56 5 66 81 48 
BNCIGUALEOR «5.66606 os00. o sieveiers oes 6 0001s 39 71 6 54 96 2 
TStIG MONENSs, «65 sess sine cie'e sieicce dels 36 61 6 62 ‘86 32 
ANGHQUABECD «foie 6 oc56 sso cies tiesisic ees as 46 ye 6 86 96 2 
TOTO MONENS)s 6. 6 oe oie c cee ee scree ole ese 40 65 6 73 92 27 
GA QUARCGE <5 oe. 5 oiscecc ieee sions eicirme ices 45 75 ° 79 97 ° 
1930 

Gi CLAN ORE 55 occ ins esorsnels sale e siete ele 44 73 ° 81 81 ° 
MAN CEM ARCOE oi 5-5. 55: «'s:0.0\Gjvine aie coisas oc 43 73 13 71 97 I 
BSG MONENB 6. n:6 oes on) isin ons oes 44 73 9 74 96 I 
ASEH CAVEARORE 3. 5. 5)5's)520:<-010. o's. e101 e ne ees 14 100 ° 12 100 ° 
ISMOQUMOMENS «65.515. orrs socio cain ees cs 44 74 7 27 96 I 
OCTET AIRE ER POOR e ro Care 20 50 ° 44 92 ° 
NCUOII DIED fish s odo dis.o wereleelns sreeeics ° ° ° ° ° ° 
Wat PIC MONENG «sco oi cic ees cence ses 35 70 6 70 96 I 























*Original data from the Commercial and Financial Chronicle, Record of Security Flotations 
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smaller issues as compared with the 
common stock issues. 

Method of Sale of Stock. In noting 
the effect of speculative activity on stock 
financing an interesting point is the ex- 
tent to which companies attempt to sell 
stock to stockholders by means of “‘stock 
rights.” The prevalence of this method 
of financing is shown for both common 
and preferred stock in Table VIII. 

An obvious conclusion from the record 
of the two years is that rights are much 
more significant in common than in pre- 
ferred stock financing. Thus for 1930, 
70% of the common stock issues were 
offered to stockholders, compared to 
but 6% for preferred stocks. This gen- 
eralization is borne out for every quarter 
for which data are presented. 

In the case of common stocks, gener- 
ally speaking, the larger issues are offered 
to stockholders. Thus 70% of the issues 
in 1930 were so offered, but these issues 
constituted 96% of the volume of 
common stocks. The reverse seems to 
be true in preferred stocks, particularly 
in 1930, when the 6% of the issues offered 
to stockholders included only 1% of the 
volume of financing. A large issue in 
the first quarter of 1929 is an exception 
to this generalization. 

Stock rights were used, on the average, 
more frequently and for a larger part of 
the total common stock financing in 
1930 than in the first three quarters of 
1929. Almost % of these issues and 92% 
of such financing were offered from 
January 1 to September 30, 1929, com- 
pared with 70% of the issues and 96% 
of the volume in 1930. Stockholders’ 
subscriptions were confined to the second 
quarter of 1930 in the case of preferred 
stocks. But 1% of preferred stock 
financing was offered stockholders in 
1930; over 25% was thus offered in 1929. 

Price of Debt Capital. Debt capital 
cost, as measured by the yield to the in- 


vestor, decreased slightly during the year 
(Table IX). The price of capital varies 
from month to month, but the general 
movement was toward lower levels. It 
will be noted that the simple average 
yields exceed the weighted average 
yields consistently. This indicates that 
TasLe IX. WEIGHTED AND SIMPLE AVERAGE YIELD 
AT OFFERING Price or New Issues or Dest 


Os.icaTions oF Pusuic Uritities, By HoLpInG 
AND BY OPERATING ComPANy Groups. 

















Weighted Average Simple Avera, 
Year Yield Yield - 
All | Oper- | Hold-| All | Oper- | Hold- 
Issues} ating | ing | Issues| ating | ing 
EGE. ccccccscees 6.57 | 6.53 | 6.67 | 6.68 | 6.63 | 6.89 
BOSD. cicniccccccice 7-43 | 7.40 | 7.63 | 7.62 | 7.58 | 7.95 
BQ2T cccccccccce 7-14 | 7.09 | 8.15 | 7.50 | 7.46 | 8.05 
BORB ccccccwveee 6.08 | 5.99 | 6.68 | 6.32 | 6.26 | 6.83 
MR Sic cies isceaen 5-99 | 5.92 | 6.58 | 6.30 | 6.27 | 6.56 
PEN cs iocisne eevee 5-97 | 5.86 | 6.50 | 6.13 | 6.08 | 6.40 
SS OS ra 5-59 | 5.48 | 5.78 | 5.83 | 5.77 | 6.09 
ere 5-52 | 5.38 | 5.90 | 5.70 | 5.64 | 5.90 
BOT i765 5:0.6.4:4,9:4:0-8 5-22 | 5.13 | 5.38 | 5.58 | 5.50 | 5.80 
WN 5in.9o.0'60:9-418 5.26 | 5.09 | 5.39 | 5.58 | 5.41 | 5.79 
BOW. cccccsscces 5-35 | 5-08 | 5.75 | 5-95 | 5-73 | 6.25 
1st quarter....| 5.47 | 5.50 | 5.46 | 5.89 | 5.83 | 5.96 
2nd quarter...| 5.00 | 4.82 | 5.99 | 5.97 | 5.83 | 6.19 
3rd quarter....| 5.86 | 5.57 | 6.08 | 6.20 | 5.53 | 6.56 
4th quarter....| 5.40 | 5.19 | 6.53 | 5.84 | 5.56 | 6.45 
1930 
anuary 5-30 | 5.12 | §.67 | 5.53 | 5-45 | 5.69 
February..... 5-58 | 5.50 | 6.44 | 5.83 | 5.71 | 6.44 
March....... 5-81 | 5.64 | 5.87 | 5.72 | 5.55 | 5.88 
1st quarter. ..| 5.42 | 5.24 | 5-77 | 5-70 | 5-59 | 5-91 
April. .......] 5.31 | 5.26 | 6.45 | 5.74 | 5.69 | 6.45 
rene 5.19 | 5.21 | 5.18 | 5.51 | 5-44 | 5.66 
Mc deeen cs 5-59 | 5.38 | 5.67 | 5.65 | 5.40 | 6.04 
2nd quarter...| 5.29 | 5.25 | 5.31 | 5.62 | 5.53 | 5.88 
1st 6 months. .| 5.36 | 5.24 | 5.50 | 5.66 | 5.56 | 5.90 
MG on csss 9 95-0: 5-15 | 4.99 | 5.57 | 5-34 | 5.18 | 6.01 
August. ......| 5.49 | 5.00 | 6.66 | 5.87 | 5.00 | 6.44 
September..... 4.97 | 4.83 | 5.45 | 5.12 | §.08 | 5.31 
ard quarter....| 5.09 | 4.93 | 5.58 | §.31 | 5.12 | 5.93 
1st 9 months...| 5.28 | 5.13 | 5.51 | 5.55 | 5-42 | 5.91 
October....... 4.60 | 4.57 | 6.50 | 5.13 | 5.01 | 6.50 
November.....| 5.07 | 5.05 | 5.11 | §.39 | §.26 | 5.55 
1st 11 months .| 5.24 | 5.09 | 5.48 | 5.51 | 5.37 | 5.86 




















larger issues are sold at somewhat higher 
prices than are the smaller issues. 

There is little uniformity in the rela- 
tive movements of the yields on holding 
and operating company issues. If the 
simple average yield is more indicative 
of general conditions, then (1) operating 
companies have had an advantage over 
holding companies in every month of 
1930 (Table IX), and (2) have bettered 
their position by getting somewhat lower 
yields. The first of these conclusions, 
however, is much more certain than the 


second. 
Roy L. REIERson 
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Comments on Legislation and Court 
Decisions 


The Supreme Court Views the Economics of the 
Telephone System 


HE United States Supreme Court 

is not ordinarily addicted to very 

upsetting sentiments, but its views 
in Smith et al. v. Illinois Bell Telephone 
Co.! come rather close to this class of 
doctrine. Certainly the opinion is likely 
to produce consternation in the legal 
ofices of many of our large holding 
companies and to give accountants a new 
crop of gray hairs. To be sure, the 
opinion is in a sense pendente lite, for the 
cause was remanded to the lower court 
for further findings and by the time the 
litigation is ended the views expressed 
may prove more of a dud than a bomb- 
shell. Nevertheless, the economic im- 
plications of an unanimous opinion which 
requires more than casual apportion- 
ments of property, revenues, and ex- 
penses to intrastate business; asks 
findings of the costs to a management 
company of serving one affiliated operat- 
ing company and the net earnings of a 
manufacturing company from its deal- 
ings only with other units of the same 
system; asserts that excessive deprecia- 
tion reserves can be taken into account 
in determining rates for the future; and 
directs findings of a rate of return for 
one operating company with due con- 
sideration of economies attained by its 
operation as part of an integrated system, 
are challenging to say the least. More- 
over, scattered through the opinion are 
heartening words in support of more 
vigorous state regulation. One can 


151 Sup. Ct. 65 (1930). 
2 New Republic, December 17. 1930. 


safely say the opinion is destined for 
wide comment if for no other reason 
than that its tenor and timeliness obvi- 
ously suggest, as one periodical has al- 
ready recalled? Mr. Dooley’s slightly 
malicious but sage comment about the 
Supreme Court “following the election 
returns.” 

It is not my purpose to review the 
distinctly legal aspects of the opinion, 
which can be more ably handled by 
others;? but some of the economic as- 
pects of the opinion are appropriately, 
though all too briefly, reviewed in this 
Fournal. Five topics warrant com- 
ment: (1) the Court’s attitude toward 
the fusion of corporate entities in hold- 
ing company systems; (2) apportion- 
ments between interstate and intrastate 
business and between corporate units of 
a system; (3) depreciation; (4) the rate 
of return; (5) the Court’s view of the 
proper province of state regulation. 

The case arose from an order of the 
Illinois Commerce Commission in 1923, 
reducing rates on certain classes of 
telephone service. Enforcement of the 
rate was restrained by an interlocutory 
injunction, with provision for refunds of 
excess charges, but the suit was not 
brought to final hearing until 1929. By 
the time the statutory, three-judge 
court announced its decision, early in 
1930, the amount set aside for refunds 
amounted to over $11,000,000, and the 
respective rights of customers and Com- 


3See forthcoming article in Columbia Law Review (Feb- 
ruary, 1931) by David E. Lilienthal, of the Chicago Bar. 
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pany in this fund, as well as the con- 
stitutional validity of the Commission’s 
rate order, were involved in the case. 
The District Court decided substantially 
in the Company’s favor, whereupon 
counsel for the City and the Commission 
appealed to the Supreme Court.* What 
excites these comments is the instruc- 
tions accompanying the high court’s 
return of the case for further findings. 
Corporate Structure. The intercorpor- 
rate complexities of many holding com- 
pany systems have bewildered or em- 
barrassed not only judges, lawyers, com- 
missioners, and economists but also in- 
vestors and consumers. _ Criticisms 
on this score have been many. Indeed 
the City in this case contended that the 
parent company, on account of its power 
to control the operating company, was 
the real plaintiff in the case. This view 
was rejected in both courts. Not only 
did the high court say that corporate 
entities should be respected, notwith- 
standing need for close scrutiny of rela- 
tions among them, but, in another part 
of the opinion, the separate incorpora- 
tion of the operating company appears 
to be viewed as an aid to state regula- 
tion. It will be interesting to watch for 
any influence these views may have 
upcen the re-alignments now going on 
within and between holding companies. 
Apportionments. The Court’s instruc- 
tions regarding apportionments may 
well make accountants squirm. In 
reality three types of apportionments 
were required: (1) separation of the prop- 
erty and business of the Illinois company 
in interstate and intrastate opera- 
tions; (2) isolation of the net earnings of 
the Western Electric Company derived 
from its dealings with companies under 
common control; (3) determination of 
the cost to the American Telephone and 


4Some novelties in the City’s arguments, in both 
courts, form a subject in itself. 


Telegraph Company of services ren- 
dered to the Illinois company. 

On the first-named apportionment, 
neither the lower court nor the commis- 
sion made such a separation, but the 
City claimed that the share of interstate 
toll revenue going to the Illinois com- 
pany did not fully reimburse that com- 
pany. “This contention,” said the 
Court, “‘can not be dismissed simply on 
the basis of the number of interstate calls 
originated by subscribers of the Illinois 
company in Chicago, without considering 
other factors of time and labor entering 
into the relative use.” In the apportion- 
ment of property, the Company attrib- 
uted to intrastate service the entire in- 
vestment in subscribers’ stations and fa- 
cilities to the toll switchboard or trunk 
line; yet, as counsel for the City con- 
tended and the Supreme Court recog- 
nized, this part of the investment is in- 
disputably used for interstate commun- 
ication. Hence, 


“While the difficulty in making an exact 
apportionment of the property is apparent, 
and extreme nicety is not required, only 
reasonable measures being essential, it is 
quite another matter to ignore altogether the 
actual uses to which property is put. It is 
obvious that, unless an apportionment is 
made, the intrastate service to which the ex- 
change property is allocated will bear an 
undue burden—to what extent is a matter 
of controversy. We think that this subject 
requires further consideration, to the end 
that by some practical method the different 
uses of the property may be recognized and 
the return properly attributable to the in- 
trastate service may be ascertained accord- 


ingly.” (pp. 9-10) 


What basis should be used for divid- 
ing the investment, revenues, and ex- 
penses between the two classes of traffic 
is a nice problem of economics and ac- 
counting. The only clues offered by the 
Court are time and labor. Probably 
these factors will bulk large in the final 
computation, but in any event the task 
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is an unenviable one, though the reason- 
ableness of the requirement is not open 
to question unless perchance the cost 
of making the computation overshadows 
the significance of the results obtained. 

While it is hazardous to jump from 
one state of facts to another, the pos- 
sible application of this ruling to other 
situations prompts speculation. Inter- 
connected electric and natural gas com- 
panies have increasingly enlarged the 
scope of their interstate operations. 
Should these companies now set about 
refining their segregations of property 
and business within each state? In 
these fields of enterprise such apportion- 
ments may perhaps be less frequently 
needed, but in one respect the task is 
somewhat more difficult—namely, the 
indistinguishable blending of domestic 
and out-of-state electricity and gas. 
However, to follow this analogous situa- 
tion in all its ramifications would lead us 
unprofitably far afield. 

The other two types of apportion- 
ments are not only more unusual but 
apply more obviously to other types of 
utility services. Hitherto, when rela- 
tions of Bell subsidiaries to the Western 
Electric Company have been considered, 
a showing that Western Electric prices 
were lower or not higher than other 
manufacturers’ prices was deemed suf- 
ficient evidence of the reasonableness 
of payments to the Western Electric 
from co-affiliates. If this were not 
enough, then the average profit of West- 
ern Electric on all its business was shown 
to be moderate. Both these points were 
regarded as insufficient by the Supreme 
Court. Instead, the Supreme Court 
directed findings 


“as to the met earnings of the Western 
Electric Company realized in that [manufac- 
turing for licensees of Bell system] depart- 
ment and the extent to which, if at all, such 
profit figures in the estimates upon which the 


charge of confiscation is predicated.” (p. 12) 
(Italics mine). 


Apparently what is required is a 
segregation of expenses and revenues 
occasioned by the Western Electric’s 
dealings only with those of its custom- 
ers who are licensed parts of the Bell 
system. Especially noteworthy is the 
fact that met earnings are called for; 
presumably this will necessitate getting 
at the costs of serving as manufacturing 
agent for Bell companies, including 
some apportionment of Western Elec- 
tric’s overhead expenses to that portion 
of its business involving units of the 
Bell system. 

The management contracts between 
the A. T. & T. Co. and its subsidiaries 
have been scrutinized in many cases, 
but heretofore payments under these 
contracts have been deemed reasonable 
after showing the va/ue of the services 
rendered and/or that the operating 
companies would have paid as much or 
more for equivalent services if furnished 
independently. Now, however, 


“there should be specific findings by the 
statutory court with regard to the cost of 
these services to the American Company and the 
reasonable amount which should be allocated 
in this respect to the operating expenses of 
the intrastate business of the Illinois com- 
pany in the years covered by the decree.” 
(pp. 15-16) (Italics mine). 


Again the requirement of finding 
costs is a noteworthy departure from 
previous practice. In addition, the costs 
sought are not total costs of serving all 
subsidiaries but the year-to-year cost 
of serving one company, including an 
apportionment of that cost to the intra- 
state business only. 

To the present writer this is a new 
emphasis in judicial regulation. What 
does it mean? Can it be that the Court 
apparently intends to find out whether 
or not these contracts between affiliated 
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companies (including the Western Elec- 
tric transactions) effect a reasonable 
sharing of the economies of system con- 
trol and operation between shareholders 
and consumers? 

The required cost apportionments are 
indeed complicated, but are they in- 
soluble problems? Telephone company 
officials assert such segregations are 
impossible except in a very approximate 
manner. How can a company that gives 
advice, sometimes only on request, to 
companies scattered over the country, 
isolate the cost of its service to one 
particular company or one class of busi- 
ness of that company? Grant that this 
task is exceedingly difficult, the writer 
believes it is not much more puzzling 
than some of the cost allocations offered 
by the companies themselves, for ex- 
ample, in support of service charges. 

In this connection, a statement by 
the writer on another occasion® offers 
possibly a practical way out: 


“Tf, without too great accounting and time- 
keeping expense, management company 
costs could be divided into (1) readiness-to- 
serve expenses, treated on a retainer-fee 
basis, (2) other unapportioned overhead ex- 
penses, allocated among subsidiaries on some 
convenient basis, perhaps gross revenues, 
and (3) direct expense, definitely traceable 
to particular subsidiaries, a commission 
(or court) might come as close to a direct 
cost of service test of management fees as 
it is probably possible to come.” 


Depreciation. A few years ago the 
Supreme Court said that excessive ac- 
cumulations of depreciation reserves were 
stockholders’ property and could not be 
used to support confiscatory rates.® In 
the instant case the Commission had re- 
duced the annual depreciation appropria- 
tion by about $1,800,000, and this de- 
duction had been disapproved by the 
statutory court without making any 


5 Address at University of Minnesota Conference on 
Governmental Relationships, July, 1930. 








finding of the proper annual allowance. 
Until action has been taken by the 
Interstate Commerce Commission fol- 
lowing its investigation of depreciation, 
such findings, the Supreme Court said, 
should be made. But in making these 
findings, the former doctrine of the 
Court apparently is not to be too rigidly 
interpreted, for “the recognition of the 
ownership of the property represented 
by the reserve does not make it necessary 
to allow similar accumulations to go on if 
experience shows that these are exces- 
sive.” While this ruling may help avoid 
some of the undesirable consequences of 
the Court’s former, sweeping decision, 
it still leaves unsolved the proper treat- 
ment of excessive depreciation reserves 
when a reproduction cost valuation is 
used for determining the rate-base. 

Rate of Return. The ruling on the 
rate-of-return question is rather ob- 
scure, but a hint is given that may 
forecast a somewhat different handling 
of this problem in the future. The lower 
court did not determine what would be 
a proper rate of return, though the re- 
turn allowed by the Commission was de- 
clared inadequate. As the Supreme 
Court viewed the problem, the point at 
issue was whether the reduced rates 
would occasion a loss on intrastate busi- 
ness amounting to confiscation. Hence, 
the lower court was required to find the 
rate of return for this portion of the 
Company’s business. Such a finding 
might prevent use of losses on interstate 
business as proof that rates prescribed 
for intrastate business are confiscatory. 

The hint, though it is little more than 
a faint suggestion between the lines, has 
far-reaching implications. Despite the 
fact that the lower court was directed to 
use the standard for determining the 
rate of return laid down in the Bluefield 


6 Board of Public Utility Commissioners 0. New York 


Telephone Co., 271 U. S. 23 (1926). 
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case,’ Mr. Justice Hughes made the 
following two statements: 


“In determining what is a confiscatory 
regulation of rates, it is necessary to consider 
the actual effect of the rates imposed in the 
light of the utility’s situation, its require- 
ments and opportunities . . . It is evident 
that in the present case we are not dealing 
with an ordinary public utility company, but 
with one that is part of a large system organ- 
ized for the purpose of maintaining the credit 
of the constituent companies and securing 
their efficient and economical management.” 


The first of these sentences emphasizes 
the often-neglected fact that a con- 
fiscatory rate of return may vary with 
each case and from time to time. The 
second sentence, following immediately 
the classic quotation from the Bluefield 
case, which involved, be it noted, an 
independent company, suggests that 
confiscatoriness be judged in the light 
of the economies of system control and 
operation. Does this mean that a rate of 
return should be found which fairly 
shares the financial and operating econo- 
mies of holding company control be- 
tween the parent company and each of 
its subsidiaries, and through them with 
customers? If so, the import of the 
ruling is momentous, for clear-headed 
and resolute handling of this central 
problem of holding company regulation 
has been notably lacking. On the other 
hand, it is difficult to see how this prob- 
lem can be handled without consider- 
ing the capital structure of each utility 
and each company in a system, a view 
urged upon the Court by counsel for the 
City but not specifically accepted by the 
Court. 

State Regulation. From several angles 
the adequacy of state regulation has been 
questioned of late, and proposals for 
federal regulation of electric utilities, 
motor carriers, and holding companies 


7 Bluefield Waterworks and Improvement Company v. 
Public Sersice Commission, 262 U. S. 679 (1923). 


have been agitated in Congress. The 
last elections, moreover, are interpreted 
in many quarters as making a national 
issue of utility regulation, with the di- 
vision of authority between state and 
federal agencies occupying a spotlight 
position on the stage. Opposition to 
further federal regulation has come from 
at least two sources—the state commis- 
sioners and the utility companies them- 
selves. At this juncture, therefore, the 
attitude of the Supreme Court toward 
state authorities is especially of first- 
rate importance. 

Unmistakable encouragement of state 
commissions is scattered throughout Mr. 
Justice Hughes’ opinion. As stated 
above, the segregation of interstate and 
intrastate aspects was stressed in all the 
problems discussed. The reasons for 
this emphasis were thus expressed: 


“The separation of the intrastate and 
interstate property, revenues, and expenses 
of the Company is important not simply as a 
theoretical allocation to two branches of the 
business. J¢ is essential to the appropriate 
recognition of the competent governmental au- 
thority in each field of regulation. The proper 
regulation of rates can be had only by main- 
taining the limits of state and federal jurisdic- 
tion, and this cannot be accomplished unless 
there are findings of fact underlying the con- 
clusions reached with respect to the exercise 
of each authority . . . ” (Italics mine). 


Again in speaking of the complexities 
introduced by holding and management 
companies, the Court is distinctly heart- 
ening to state officials. 


“If a single individual or corporation, 
having a number of technical staffs, engaged 
directly in local public services within sev- 
eral states, each state would be entitled to 
regulate the transactions within its own domain 
according to its own conception of public policy, 
provided there were no infringement of the 
fundamental rights guaranteed by the 
Federal Constitution, and, if the latter were 
invoked by reason of the action of any State, 
it would still be necessary to consider the 
local enterprise separately and to make 
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whatever apportionments were necessary in 
that view.” (Italics mine). 


This seems like a fairly forthright in- 
vitation to state commissioners to act 
more vigorously in dealing with manage- 
ment contracts, and if this is the result, 
Mr. Justice Hughes’ opinion may one 
day rank as a Magna Charta for re- 
juvenated commission activity in this 
phase of regulatory problems. 

The capstone of the support of state 
agencies is found in that part of the 
opinion dealing with depreciation. The 
language speaks for itself: 


“As the Interstate Commerce Commission 
has not acted finally in the matter, we are 
not called upon to consider the scope of its 
authority in relation to depreciation charges, 
but we are of the opinion that, in any event, 
until action has been taken which could be 
deemed validly to affect the amount to be 
charged to depreciation in connection with 
intrastate business so as to affect intrastate 
rates, the prerogative of the State to pre- 
scribe such rates, and the jurisdiction and 
duty of the statutory court in considering 
their validity to determine the amount 
properly allowable for depreciation in con- 
nection with the intrastate business, are 
not to be gainsaid.” 


In short, the authority of state commis- 
sions is not foreshortened by incipient 
federal action. 

Recognizing fully the tendency of 
laymen to stretch the intent of judicial 
language, the protection, if not strength- 
ening, of state regulation seems a reason- 
able inference from these quotations. 
Protecting state authority, in the field 
of intercorporate relations at least, 
happens to be the conservative posi- 
tion at the moment—an attitude in 
keeping with the Court’s tradition. On 
the other hand, if state commissioners 
use the encouragement apparently held 
out by the Court, a strengthening of 
state authority seems likely to result in 
those areas of regulation where these 
officials have lately appeared uncertain 
of the scope of their powers, especially 
when federal action is threatened. This 
effect may, through the “ripening pro- 
cesses of time,” outweigh in significance 
the detailed requirements concerning 
apportionments, depreciation, and rate 
of return. 

E. W. Moreuouse 
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Book Reviews 


Barnes, Irston R. Pustic Uritiry Controu 
1n Massacuusetts. New Haven: Yale 
University Press, 1930. pp. x, 239. $f. 


Any study of public utility regulation to- 
day is bound to attract attention because we 
are now experiencing another wave of criti- 
cism of our regulatory policies. A study of 
Massachusetts methods is particularly in 
point, not only because that state was one of 
the innovators of commission regulation, but 
also because it has used more or less unique 
methods of control throughout its history. 
The Commission in this State is frequently 
cited as an illustration of the application of 
the investment theory of valuation and on 
this account, also, a study of its practices de- 
serves critical study and wide publicity. 

Dr. Barnes has given a meticulous account 
of Massachusetts regulation, yet it leaves the 
reviewer with mingled feelings of pleasure 
and disappointment. Very properly Dr. 
Barnes treats the control of security issues 
and the control of rates as integrated proc- 
esses. In the first half of the book are traced 
the detailed statutory provisions regarding 
these two subjects. In the last half of the 
book the author deals with the opinions of 
the Commission and a critical appraisal of 
the methods and principles used by the Mas- 
sachusetts Commissions. He concludes (1) 
that the investment theory, as usually under- 
stood, has not been consistently used in Mas- 
sachusetts, though the regulatory practices 
resemble that theory more closely than the 
reproduction cost theory; (2) that Massa- 
chusetts Commissions have flouted the law 
of the land, as declared by the United States 
Supreme Court; and (3) that, from the pub- 
lic’s standpoint, the Massachusetts Commis- 
sions deserve censure for the vagueness and 
indefiniteness of their methods of regulation. 

The book has at least three distinct merits. 
The first is the emphasis upon the legislative 
planning of regulation as found in the stat- 
utes. In this respect Massachusetts has 
leaned more in the direction of detailed stat- 
utory provisions than most other states. A 
second merit is the emphasis upon control 
of security issues. This phase of regulation 
began so early in Massachusetts that most of 
the capitalization of utility companies has 
come under the scrutiny of some of the suc- 


cessive regulating commissions. The result 
has been to place the Commission in a fa- 
vorable situation for disregarding in rate 
cases the inventory and appraisal of assets 
which predominantly characterize control of 
rates in other states. The third merit of 
Dr. Barnes’ book lies in the criticism of the 
investment standard of valuation. In some 
quarters there is a disposition to regard this 
theory as the cure-all of many of our most 
serious regulatory problems. Even though 
one adheres to this general policy, it is 
healthy to have some of the loopholes pointed 
out. 

Despite these achievements a few short- 
comings of Dr. Barnes’ work warrant men- 
tion. The treatment of the rate-base problem 
has both acrescendo and a diminuendo move- 
ment. Through two-thirds of the book one 
feels that Dr. Barnes is about to make some 
very worth-while analyses of the investment 
standard of valuation. Then the diminuendo 
movement sets in. The impression finally 
gained is that the Massachusetts Commis- 
sion is on the wrong track because it has not 
followed in rate cases the policy of making 
an inventory and an appraisal of assets with 
due deference to what the United States 
Supreme Court has said about reproduction 
costs. Certainly the assumption that this 
Court has ordained one and only one method 
of arriving at non-confiscatory rates is ques- 
tionable. It is believed that a careful reading 
of the Supreme Court’s opinions will disclose 
considerable room for experimentation with 
different methods of ascertaining non-confis- 
catory rates. When the capitalization of util- 
ity companies has been controlled as long as 
in Massachusetts, does a commission deserve 
condemnation if it uses the expeditious 
method of finding a rate-base on the lia- 
bilities side of the balance sheet instead of 
the cumbersome, time-consuming inventory 
and appraisal of assets, and recognizes chang- 
ing prices and managerial efficiency and 
ethics in the rate of return? The reviewer, 
at least, does not agree that a commission’s 
work is blameworthy solely because it does 
not appear rigidly to conform to certain 
principles. The tasks of regulation are too 
complex to be put in a strait-jacket. 

A final point of criticism is that the author 


{ 
td 
Tf 





110 THE JOURNAL OF LAND & PUBLIC UTILITY ECONOMICS 


has overlooked some of the finer points of 
regulation as practiced in Massachusetts, 
those practices being quite consistent with 
the commissioners’ attitude that effective 
regulation calls for flexible, practical business 
judgment. For example, Dr. Barnes seems 
to have minimized the Commission’s incom- 
plete power over rates until 1927, as well as 
the significance of the Commission’s audit of 
capital expenditures when security issues 
are petitioned; and misinterpreted the atti- 
tude toward, and treatment of, reinvested 
surplus and the rate of return. It is believed 
that these misapprehensions are attributable 
to a failure to explore further the economic 
background of some of the particular cases 
relied upon. To this extent Dr. Barnes has 
failed fully to appreciate the very practical 
philosophy of public utility regulation in 


Massachusetts. 
E. W. MoreHouse 


Simpson, Herbert D. Tax Racket AnD 
Tax Rerorm 1n Cuicaco. Chicago: 
The Institute for Economic Research, 
1930. pp. xix, 287. $2.50. 

When a magazine writer some months ago 
undertook to catalog the “rackets” of Chi- 
cago he overlooked what is probably the 
greatest of them all—the “tax racket.” The 
omission impressed Dr. Simpson who has 
had occasion to see tax racketeering from the 
inside for about four years. Tax critics have 
never lacked words with which to describe 
the failures of our tax system (and there have 
been plenty everywhere), but it remained 
for Chicago to develop a dramatic tax situa- 
tion and for Professor Simpson to find a 
dramatic phrase to describe it. 

Tax Racket and Tax Reform in Chicago is 
entertaining throughout and gives the lie to 
anyone who says that taxation literature 
must be dull and uninteresting. But it is 
more than entertaining—it is a worthy con- 
tribution to the literature of taxation, pol- 
itics, history, and economics. 

Recent economic studies have run rather 
heavily to pure fact-finding. Perhaps this is 
a reaction from the old economics which was 
of the deductive “arm-chair” variety. Dr. 
Simpson’s book represents a happy medium. 
The author has examined a concrete situa- 
tion and has intimately experienced what he 
is writing about. But his book is a book of 
ideas as well as of facts. He has worked out 
the implications and the causal background 
of his factual data. And he has not hesitated 





to recommend a program. In the opinion of 
the reviewer this is economics of the most 
productive sort. 

The book is divided into three parts en- 
titled “Tax Racket,” “Tax Relief,” and 
“Tax Reform.” The first is an analysis of 
the Cook County assessments from 1923 to 
1927. It is based on a comparison of the 
sales prices of 6,645 items of real estate, with 
the values of these items as recorded by the 
assessors. The results are put in simple, yet 
comprehensive form and they are very strik- 
ing. They show, among other things, an 
average deviation from the average assess- 
ment of from 37 to 40%. The taxes based 
upon the assessment of 1927 would have con- 
fiscated $30,000,000 from one group and dis- 
tributed this sum gratuitously to another. 

In a chapter entitled ‘Social and Eco- 
nomic Ingredients of the Tax Situation in 
Chicago” the author attempts to psycho- 
analyze his patient. He is at his best in this 
chapter. We shall not attempt to list the 
various elements in the “complex” which 
Dr. Simpson uncovers. In one place he 
quotes the Speaker of the Illinois Assembly 
to the effect that it would be utterly un- 
reasonable to ask a Republican legislature to 
abolish Republican boards and offices. This 
says the author, may be true but in that case 
“the taxpayers of Chicago are in for some 
sad experience during the next fifty years, 
and the Lord only can help them; it may 
be doubted whether he will find it ‘politically 
expedient’ to do so.” 

After his indictment of the assessments 
and the analysis of causes of their inequal- 
ities, the author gives a narrative of the 
events leading up to and during the reassess- 
ment. Although he is very modest about 
his own role in these events, it is apparent 
that his researches and his attempts to get 
them to the people played no small part in 
this episode of Chicago’s financial history. 
His account of the strategy used is especially 
interesting. “In a nutshell the strategy con- 
sisted merely in getting the facts of the prob- 
lem, getting the facts to the public, crystaliz- 
ing the results in the form of definite public 
opinion, and focusing this public opinion 
upon the governmental agency concerned. 
After all, this is about the sum and substance 
of statesmanship in a democracy.” 

The results of the reassessment are ap- 
praised by the same methods used in testing 
the original assessments. The reassessment, 
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while not perfect, wiped out about half of the 
inequalities of the earlier valuations. It 
demonstrated that even Chicago can have a 
non-political and business-like assessment. 
The final division of the book is devoted to 
a discussion of “Tax Reform.” Certain im- 
provements in the machinery of assessment 
are recommended as fundamental. Among 
other things the responsibility for the assess- 
ment should be centralized in the hands of a 
single assessor appointed by the President 
of the County Board. This individual should 
replace the present elected and irresponsible 
Board of Assessors. Certain changes in the 
tax laws are also proposed. The attempted 
assessment of certain kinds of tangible per- 
sonal property, such as household furniture, 
tends to make the property tax regressive 
and this property should be exempt. A low- 
rate tax as a method of reaching intangible 
property is considered and rejected as a 
tax upon honesty. The individual and cor- 
porate income taxes are recommended to 
replace the property tax on both intangible 
personal property and “‘corporate excess.” 
Specific points in the discussion of the re- 
form program might be criticized. . For ex- 
ample, after showing that the property tax 
on intangible personal property is a tax upon 
honesty because it depends upon voluntary 
listing for its administration, the author 
does not show that the income tax, which 
he recommends instead, is not open to the 
same objection. Furthermore, the statement 
is made that “both theoretical analysis and 
factual studies indicate conclusively that 
mortgage taxes are shifted in substantial en- 
tirety to the borrowers in the form of higher 
interest charges, so that taxes fail completely 
in their purpose of taxing the owner of in- 
tangible wealth.” To the reviewer this 
statement seems too strong, particularly 
when supported by references to the study of 
Thomas S. Adams, published in the Third 
Biennial Report of the Wisconsin Tax Com- 
mission, 1907. The Adams study stated that 
“the mortgage rate has displayed an inertia 


and stability hitherto unsuspected by a ma- 
jority of the students of the problem” and 
that generalizations had been far too sweep- 
ing on both sides of the question. The study 
was later referred to by a member of the 
Wisconsin Tax Commission as proving pre- 
cisely the contrary of Dr. Simpson’s state- 
ment. Many people feel very keenly that 
the ownership of intangible property is 
usually accompanied by large ability to pay 
taxes. They will desire a fuller and clearer 
explanation than Dr. Simpson gives of how 
this ability may be reached either under the 
property tax or indirectly through the in- 
come tax. 

In general, however, the recommendations 
impress the reviewer as entirely sound and 
he would like to commend especially the ob- 
servation that the income tax should not be 
distributed to localities on the basis of in- 
come taxes collected. Experience in Wis- 
consin is tending more and more to empha- 
size both the importance and the wisdom of 
this recommendation. 

Although the book is intended, according 
to its author, as “an epistle to Chicagoans,” 
it will prove reassuring to those who are try- 
ing to make and maintain improvements in 
the tax system in other states. Wisconsin, 
for instance, has maintained a relatively im- 
partial assessment of property and a state in- 
come tax for 20 years in the face of eloquent 
pleading that this policy made it impossible 
for Wisconsin industries to compete. It will 
come as a distinct tonic to tax morale in this 
state to learn that the system of favoritism 
in assessments is being attacked by powerful 
groups in Illinois; and that, whereas the 
people of Illinois were suspicious and an- 
tagonistic toward an income tax four years 
ago, a substantial revolution in public opin- 
ion has occurred since then. 

Reassuring also is the knowledge that one 
institution of higher learning is devoting 
much attention to the study of a concrete 
problem at its doorstep. 

Harotp M. Groves 
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Bye, Raymond T., and Hewett, William H. 
APPLIED Economics. New York: Alfred 

A. Knopf, 1928. pp. *, 655. $3.75. 
This is primarily a textbook written to 
show that economic theory has practical 


applications. It is intended not to oust but 
to supplement general economic texts. In 
subject-matter the authors attempt no in- 
novations; in arrangement they follow the 
“time-honored” division into consumption, 
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production, exchange and distribution, and 
add a section entitled “comprehensive pro- 
grams of economic policy.” The economic 
principles applied are in the main those of 
the present-day interpreters of classical 
economics. The authors frankly admit that 
they are not specialists in the several sub- 
jects treated and hence they disclaim doing 
more than present the gist of current 
thought in these subjects. 

Consumption is treated as the guide to 
industry with considerable ‘reliance on 
Patten, Kyrk, and Stuart Chase. Both pro- 
duction and exchange problems are dealt 
with from the standpoint of the promotion 
of efficiency. The chapters dealing with 
production problems lean heavily on the 
industrial engineers’ analyses of waste and 
scientific management, and concentrate at- 
tention chiefly on manufacturing industry 
and on labor relations in those industries. 
The inclusion of two or three sections on the 
tendency toward bankers’ control of industry 
indicates the authors’ desire to be up-to-date. 
But it is difficult to understand the almost 
total neglect of agriculture. 

Readers of this Yournal will be most inter- 
ested in the discussion of land and public 
utility problems. Treatment of the former 
problems is thoroughly unsatisfactory. In 
addition to the slighting of agriculture— 
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cooperative marketing and agricultural 
credit receive some attention—the problems | 
of urban land utilization are virtually ig- 
nored except to illustrate the concept of 
unearned increment. The chapters on the | 
relation of government to industry deal © 
mostly with trust and unfair competition 
problems and with public utilities; zoning, © 
city planning, and related topics are missing, © 
As for the rent of land, the Ricardian theory © 
is the “‘accepted explanation” and is there- © 
fore applied, with the result that land owner- 
ship performs no social function, though ~ 
land rent distributes land among its various 
uses, and rent is an unearned increment | 
which should be limited by appropriate © 
measures short of the full single-tax program. ] 
Public utilities are, on the whole, well | 
treated though somewhat summarily, as is | 
necessary in a book of this kind. A separate | 
chapter 1s devoted to the regulation of public | 
utility rates in which the authors theoreti- | 

cally favor the reproduction cost standard of 
valuation, though admitting its practical — 
difficulties. The shortcomings of commis- | 
sion regulation are duly noted in the chapter © 
on government regulation and ownership, © 
but the position taken is that our system | 
of regulation should be improved rather © 
than that we should return to legislative © 
regulation, or go over to public ownership. — 
E. W. MorenHouse. 
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